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For these reasons we think that the lower appellate Conrt was
wrong in reve:sing the decision of the learned Munsif. We
therefore allow the appeal, seb aside the decree of the lower
appellate Court and restore the decree of the Court of first
instance with costsin all Courts, We extend the time for pay-
ment of the mortgage debt up to the 1sb of April uext,

Appeal decreed

Bsfore Me. Jusiice Sir Geor ge Enox and My. Justice Aikman.
NIRANJAN (PrAinTIier) o, GAJADHAR (DEFENDANT).#
det (Local) No. 11 of 1901 (Agra Tenancy Act ), section 177 Question of
proprietary title—Jurisdiction—~Civil and Revente Courts.

Hold that the question whether a tenant, defendant in asuit foreject-
ment, is o tenant of one kind or anothor is not » question of proprietary title
within the weaning of scetion 177 of the Agra Tenaney Act, 1001, Chhitar
Singh v. Rup $ingh (1) dissented from,

TaE facts of this case are as follows :—

Niranjan Ahir applied as owner of a fixed rate tenant’s
holding for ejectment of one Gajadhar from a small plot of land.
Gajadhar pleaded that he was the fixed rate tenant entitled to
the holding. The sait under section 88 of Act No. IT of 190!
was tried by an Asci:tant Collector, who dismi-sed it. The
plaintift appealed to the Court of the District Judge npon the
ground that a question of proprietary title, within the meaning
of section 177 (¢) of the Tenancy Act, had beed in issue and was
in issue in the appeal. The District Judge, Lowever, being of
opinion that no such question was involved, referred the case to
the High Court under section 193 of the Tenancy Actin view of
the decision in Chhitay Singh v. Rup Singh (Weekly Notes,
19086, p. 247).

Babu Parbati Charan Chatterji, for the respondent.

Kxox and AIRMAN, JJ.—On the facts stated by the learned
District Judge of Jaunpur we hold that no question of proprie-
tary title was in issue in the Court of first instance and that
no such question is a matter in iesue in this appeal. "The learned
District Judge is right therefore in lis view that be had no

#Miscellaneous No. 268 of 1007 ona reference made by W.R. G, Moir,
District Judge of Jaunpur, dated the 26th of July 1907, against the orderof
Rup Narain, Assistant Collector, Fivst Class, of Jannpur, dated the 97th of
November L3506, . ‘

(1) Weekly Notes, 1506, p. 247,
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jurisdietion to entertain the appeal. The opposite view may
perhaps derive some support from the observations made towards
the conclusion of the judgment in Chhitar Singh v. Rup Smgh

(1), but, with all deforence to the learned Judge who decided the
case, we are unable to agree with him in holding that, when there
is a question whether one party or the other is the cultwator of
specifiec] land, a question of proprietary title arises. This is our
answer to the reference.

Before Sir John Stanley, Enight, Ohief Justice, and Mr. Justice Sir
William Burkitt.
GANGA DEI (Prarxti¥r) o. BAUAM anp ornses (DrrENDANTS).®
Land kolder and tenant - Treas—Lend holder’s and tenant’s righis as to
_irees on tenaat’s holding.

Hold that as o genoral rule the property in timber growing on a tenant’s
holding vests in the zamindar, and the tensnt has no right to cut and remove
such timber, But as a general rule also the zamindar has no right to inter.
fere with the enjoyment by his tenant of the trees upon his holding so long
as the relation of lindlord and temant subsists. Sheik didool Rokeoman v.
Dataram Bashes (2} veforred to. )

TuE plaintiff'in this case sued as zamindar of a village called
Kanchanpur praying for a declaration of her title to the trees
growing on the cultivated and uncultivated lands of Kanchan-
pur in the possession of the deferdanis, who were her tenants,
and also for a perpetual injunction prohibiting the defendants
from offering any obstruction to the cutting down and removal
by her of the trees on their holding, The defendants set up a
right by custom to cub the - trees in question, but this plea was
rejected, and a declaration of title was given to the plaintiff as
prayed forin her plaint. The Court of first instance (first Addi-
tional Munsif of Meerut) also granted the plaintiff the injunction
prayed for, and this decree was upheld in appeal by the lower
appellate Court (Additional District Judge of Meerut). The

defendants appealed to the High Court, where, the ocase coming

before a Single Judge of the Court, the only question argued
was as to the right of the plaintiff to the injunction which she

# Appeal No. 4D of 1907 under seciion 10 of the Letters Putent froma
;udgment of Richurds, J., dated the 18:h of April 1907,

(1) Weekly Notes, 1006, p. 247.  (2) Weekly Reporter January to July
1864, page 267,



