
For these reasons we think thab the lower appellate Gonrt was 1908
^ong in reve-.slng the decibiou of the learned Munsif. We 
therefore allow the appeal, eet aside the decree of the lower ^
appellate Cuurt and restore the di-x'ree of the Coiirb of first LiU 
inbtance with costs in all Courts. We extend the time for pay­
ment of the mortgage debt up to the 1st of April next.

A.ppeal decreed

Before M r, Jmtice Sir George 'Knox and Mr. Jmiice Aileman, 190S
NIRANJAN (PiAiNTlPr) «. GAJADHAR (Defekdakt).̂  Jantmry 9.

Act (Local) No. I I  o f 1901 ( Agra Tenancy A ct) ,  section 177—QuetUon o f  
proprietary title—Jurisdiction-—Civil and Eevenue €ourts. 
that the question whether a tenant, defendant in a suit for eject­

ment, is a tenant of oae kind or anothei; is not 11 o[uestion of proprietary title 
within the 21/caning of scctioa 177 o f the Agra Tenancy Acij 1901. Chldiar 
Singh v. Eup Singh (1) dissented from.

T h e  facts of this case are as follows:—

!Niranjan Ahir applied as owner of a fixed rate tenant’s 
holding for ejectment of one Gajadbar from a small plot of land.
Gajadhar pleaded that he was the fixed rate tenant entitled to 
the holdiijg. The suit under geetiori 5S of Act Ho. II of 2901 
was tried by an Assistant Collector, who dismissed it. The 
plaintifi appealed to the Court of the District Judge upon the 
ground that a question of proprietary title, within the meaning 
of section 177 (e) of the Tenancy Act, had bee  ̂in issue and was 
in issue io the appeal. The District Judge, however, being of 
opinion that no such question was involved, referred the case to 
the High Court under Kection 195 of the Tenancy Act in view of 
the decision in GhhUar Bmgli v. Rwp Singh ("NVeekly Notes,
1906, p. 247).

Babu Parhati Char an Chatterji, for the respondent.
Kkox and AiKSfAN, JJ.— On the facts stated by the learned 

District Judge of Jaunpur we hold that no question of proprie­
tary title was in issue in the Court of first instance and that 
no such question is a matter in issue in this appeal. The learned 
District Judge is right therefore in lis view that lie had no

•MiscellaneonaNo. 268 of 1907 on a reference made by W. K, G, Moir,
District Judge of Jaunpur, dated the 28th of July 1907, against the order of 
Bup Fiirain, Assistant Collector; First Class, of Jannpur, dated the 27th of 
Novemto 1D06,

(!)  Weekly Notes, ISiOS, p. 2-17.
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1908 jurisclicfcion to entertain the appeal. The opposite view may 

some support from the observatioas made towards 
the conclusion of the judgment in Chkitar Singh v. Eup Smgh 

OAirAi>HAs. deference to the learned Judge who decided the
case, we are unable to agree with him in holding that, when there 
is a question whether one part'/ or the other is the cultivator of 
specified land, a question of propi'ietarj title arises. This is our 
answer to the lefeience.
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1908January 18, Before Sir John Bianley, KnigM, Chief Justice, and Mr, Justice Sir
— ,..,—1 William Surhitt.

GANGA DEI (P i a i n t  ctt)  « . BAI AM a k »  o t h b e s  (D e p e n d a n t s ) .*

Zand bolder and tenant -'Trees—Loiid Iiolder^s and tenanfs rights as to 
frees on tenm fs holding.

Seld  that as a general rule tlie property in timber growing on a tenant’s 
hoWing vests in the zamindar, and tlio tenant has no right to cut and removo 
such tim'ber. But as a general rule also the aaniindar has no right to inter* 
fere with the enjoyment by his tenant of tliO trees upon his holding so long 
as the relation oH landlord and tenaat subsists. Sheik Aldool JRoTioman t. 
Dataram Bashes (2) referred to.

T h e  plaintiff in this case sued as zamindar of a, village called 
Kanchanpiir praying for a declaration of her title to the trees 
growing on the cultivated and iincultivated lands of Kanohan- 
pui in the possession of the defendantSj who were her tenantSj 
and also for a p̂ pefeual injanction prohibiting the defeadants 
from offering any obstruction to the cutting dowa and removal 
by her of the trees on their holding. The defendants set np a 
right by custom to cut the trees in quesfcionj but this plea was 
rejected, and a declaration of title was given to the plaintiff as 
prayed for in her plaint. The Court of first instance (first Addi­
tional Munsif of Meerut) also granted the plaintiff the injunction 
prayed for, and this decree was upheld in appeal by the lower 
appellate Court (Additional District Judge of Meerut). The 
defendants appealed to the High Court, where, the case coining 
before a Single Judge of the Court, the only question argued 
was as to the right of the jjlaintiff to the injunction which sha

• Appeal No. 49 of 1907 under sec Lion 10 o f the Letters Patent from a 
Judgment of Eichards, J., dated the 18th of April 1907,

(1) Weeljly Notes, 1906, p, 247. (2) Weekly Reporter, January to Julw
1864, page 867,


