
VOI .̂ X X X .] ALLAHABAD SBHlES. 125

The latter case has been expressly dissented from in Letters 
f ’atent, Appeal No. 81 of 1893, decided on the 10th of June 1894 
in wMeh the learned Judges held that the true rule of construction 
in cases of decrees for payment by instalments is to be found in 
the decision of this Court in Bhankar Prasad v. Jdlpa Fmsad 
(1). These rulings are distinctly against the appellants here. 
We may also refer to what was said in Maharaja o f  Benares v. 
Nand Earn (2). We agree with the remarks of the learned 
Judges who held in the last-mentioned case that it would be very 
unfortunate if the view contended for by the appellant is sustained, 
as it would be to punish the creditor for forbearance shown to 
his debtor and compel him to press his demands at the earliest 
opportunity. It is conceivable that a bond might be so worded 
as to compel a creditor to sue for the whole amount immediately 
if any default occurred. The bond with which, we have to deal 
is not so worded. It merely gives the creditor an option. We 
follow the law as laid down by this Court, and, with all deference 
to the learned Judges of the Calcutta High Court who have taken 
the opposite view, we are unable to agree with them, This dis
poses of the first ground of appeal. The only other ground was 
not argued. We dismiss the appeal -with costs.

Appeal dismissed.

Before Sir John Stanley  ̂KnigM, Chief Jnatiee, and M.r, Justice JSmerJi- 
iiAIJNATH SINGH (PsAiBrHS'P) v. PALTU and othbes (DEJENDASTa). ® 
A e t  No. IV  o f  18B2 (Transfer o f  Frojperty A ct), section M^-Sale-— 

'payvAent o f  c o n s i d e r S a l e  nevertheless eom^leie.
In a sale o£ immovable property non-payment of the purehase»money 

does act prevent the passing of the ownership of the purchased property from 
the vendor to the puxchaser, and the purchaser can, notwithsfcan<Jicg such 
non-paymeat, maintain a enxt for possession, of the property. 8Ul Lai 
V. Bliagwm J>as (3), Umedmal Motiram v. J}am bin Lhondiia (4) and Sagaji 
V, Wamdev (5) followed.

In this case the defendants sold to the plaintiff by a registered. 
sale-deed dated the 6th of May 1898 a 4-pie share in certain

® iSecond Appeal No, 1007 of 1906, £rom a docree of L» Marshall, 
District Judge of Banda, dated the 21st of August 1906, confirming a decree 
of Hamid Hasan, Munsif o£ Hamirpur, dated the 16th of May 1906.
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1908 aimindari property. According to the sale-deed the considera
tion was agreed to be paid as follows, namely, Rs. 100 to Be 
credited in part payment of past, debts, Rs. 20 to be paid in cash, 
and the balance, Rs. 80, to be paid to a mortgagee of the property. 
Possession of the property sold Dot having been obtained, the 
purchaser sued for reoovery of possession, alleging that the consi
deration for the sale had been paid iu full. Th& Court of first 
iustaace (Mimsif of Ilamirpiir) found that no portion of the 
consideration had in fact been paid and upoa that ground dis
missed the suit, anil this decision was upheld on r.ppeal by the 
Bistrict Judge, The plaintiff appealed to the High Court.

Babu Jogindro Nath Ohaudhri, for the appellant.
Babu Jogindro Nath Mukerji, for the respondents.
Stanley, CJ, and Baneeji, J.—This is a second appeal 

against a decree of the lower appellate Court dismissing the 
plaintiff̂ s suit for recovery of possession of a 4-pie share in a 
village. This share was conveyed to the plaintiff by a sale deed 
of the 6th of May 1898, which was duly registered. Possession 
was not obtained̂  and the present suit was therefore brought. 
In his plaint the plaintiff alleged that the full consideration for 
the sale, namely, Rs. 200 had been satisfied. In their defence 
the defendants alleged that the consideration had not been paid, 
and it is found by 1)oth the lower Courts that this was' so. In 
Consequence of Mse finding that no portion of the consideration 
had been paid, the learned District Judge held that there was 
in fact no sale of the property. He observes in the course of Ms 
judgment;— Thus not any portion of the consideration has been 
paid. JSTon-payment of the  ̂promised ’ portion would not 
invalidate the  ̂sale,̂  and the lower Court has recognised this 
principle. But when the consideration is supposed to be ‘ part 
paid and part promised  ̂ and not even the ' part paid  ̂ amount 
has actually been paid, the provisions of section 54 (of the Trans
fer of Property Act) have not been fulfilled and the transaction 
cannot be called a sale at all.” We are unable to agree with 
the learned District Judge as to this. According to the sale deed 
the consideration was agreed to be paid as follows:—Rs. 100 to be 
credited in part payment of past debts, Rs. 20 to be paid 
in cashj and Rs. 80 the balance to be paid to a mortgagee of



the property. Now we must take ifc on the findings that no 190s 
portion of the purchase money has been, paid or satisfied. The 
vendee did not fulfil his obligation to pay it. It has been held, Sihgh 
and we think rightly, that the non-payment of the purchase paSt̂ . 
money does not prevent the passing of the ownership of parchased 
property from the vendor to the pare baser, and that the purchaser̂  
notwithstanding such, non-payment, can maintain a suit for 
possession of the property—see 8kib L.d v. Bkagwcm Das (1).
It was so held in the case of Umedmai Motiram v. Davu bin 
Dhondiba (2) and again in the case of Sagaji v. Namdev 
(3), la which the evidence showed that there was a hofld fide 
sale of property by the defendant to the plaintiffs, and it was 
held that this sale was a completed transaction, notwithstanding 
the fact that no portion of the consideration had been paid, and 
that the only remedy of the vendor for the consideration was a 
suit for recovery of the amount o£ it. We think therefore that 
the Oourbs below were wrong in dismissing the plaintiff’s claim.
"In the case of Skib Lai v. Bhdgwan Das  ̂ to which we have 
referred, it was laid down by Mahmood, J., rightly, we think, that 
equities may exist in favour of a defendant to a sait like the 
present one so as to subject the decree to restrictions and condi
tions appropriate to the circumstances of the case. Here there 
is such an equity arising out of the non-payusent of the purchase 
money by the plaintiff', and regard ought to be paid to it in any 
decision which, the Court may pass.

Accordingly we allow the appeal. We set aside the decrees of 
both the lower Courts, and we order and direct that if within six 
months from this date, the plaintiff pay to the defendants the 
sum of Es. 200, the amount of the purchase money, the property 
mentioned in the plaint be delivered to him, but in default oi 
such payment the plaintiS shall forfeit his right to recover the 
property. If the plaintiff do not pay the purchase money within 
the time aforesaid, his suit will stand, dismissed with costs in all 
Courts. I f  he, however, do pay the purchase money within such 
period, then in view of the fact that the plaintiff alleged in his 
plaint that he had paid the entire of the purchase money, oontiary

(1) (1888) I. L. R., 11 All,, m ,  (2) (1878) I  2 Bow., 647.
(3) (1899) I. 28 Bom., 5S f
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1908 to the fact, we think that both parties should abide their own 
costs in the Courts below and we order accordingly. As to the 
costs of this appeal, the plaintiff, we think, if he pay the purchase 
money, is entitled to them, and we so order.

A'pjpeal decreed.
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1908 Before Sir John Stanley, Eniglit, Chief JusUce, and Mr. Justice Sir William
BurUU,

BHUEA (PaAlNTl?F) v. SHAHAB-UD.DI5T (DBrBHDAWT). •
Act (Local)  No. I I  o f  1901 ( Agra Tenancy Act)y teoHon 22-^Ooeu^ancy 

holding—Succession,
Under the Agra Tenancy Act of 1901 the porsonal law of fclio parties con

cerned is no longer applicable to blie case of succcsBion to an occupancy hoH- 
mg, but the holding descends to all the male linoal descendants in the 
male line of descent of the last owner, without exclusion by the nearer of the 
more remote.

T h e  facts of this case are as follows. One Kalin had an occu
pancy holding. He also had three sons, Bhnra, Nathu and 
Khuda Bakhsh. The two latter died in Kalians life-time. In 
August 1904, after the death of Kallu, Bhura obtained from fclte 
Revenue Court a decree ejeoting the sons of Nathu from a portion 
of the oceupanoy holding. The Court in that suit found that 
under section 22 of the Agra Tenancy Act, 1901, the nearer 
descendant excluded the more remote. The present suit was 
brought to eject Sferahab-ud-din, the son of Khuda Bakhsh. This 
suit was brought in the Court of the Subordinate Judge of Dehra 
Dan, and was dismissed on the preliminary question of want of 
title in the plaintiff. The plaintiff appealed to the District Judge 
of Saharanpur, who agreed with the Court below. The plaintiff 
thereupon appealed to the High Court.

Pandit Mohan hod Nehry,, for the appellant.
Maulvi Muhammad Ishaq, for the respondent,
Stanley, C.J., and Bubkitt, J.—In our opinion the decision 

of the learned District Judge affirming the decision of the Sub
ordinate Judge is correct. The question is as to the interpretation 
to be put on the first clause of section 22 of the Agra Tenancy 
Act, II  of 1901. That clause in the matter of the succession

* Second Appeal No. 408 of 1906 from a decree of L. 0 , Evaas, Distriofc 
Judge of Saharanpar, dated the 15th of March 1906, oonfirming a decree 
of S. P. O’Donnell, Subordiuate Judge of Dehra Dun, datod the 9tih of 
NoYember 1905,


