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the plaintiff from hringing a properly framed suit for redemption.
We aceordingly allow this appeal, and, setting aside the decree of
the Court below, dismiss the plaintiff’s suit, Having regard to
the circumstances of the case and the conduct of the parties we
direct that they abide their own cost in all Courts.

Appeal decreed,

APPELLATE CIVIL,

Before Mr. Justiog Sir George Enox and 2r. Justics dikman.

AJUDHIA inD ormEks (DRPENDANTS) » KUNJAL (PLAINTIRY) AND

GAURI SHANKAR 4xp anorugr (DEPE¥DANTE).”
Bond—Instolmonis—Power to sue for whols amount on default of paymaent—

Limitation—~dct No. XT of 1877 (Indian Limitation Aet), schedule II,

article 765.

A bond payable by instalments contaived a provision that in default of
the payment of any ons instalment it wouldbe in the power of the creditor
to sue for the whole amount dne nnder the bond withonb waiting for the poriod
provided for the payment of other instalments, Held that this provision
did not mean that the creditor should bo compelled to sue for the whole on
default of payment of one instalment, nor did limitation in respect of the
whole debt commence to run from the date of the first default. Jedab Chan-~
drae Bakshi v. Bhoirab Chandra Chuckerbuity (1) and Hurei Pershad Chow-
dhry v. Nusid Singh (2) dissented from. Shankar Prased v. Jalpa Prasad (8)
and Maharaja of Benares v. Nand Ram (4) veforved to.

THE facts of this case are as follows :—— 3

On the 3rd of August 1891 one Debia, the father of some of
the defendants, executed a bond payable by instalments of Rs. 50
annually in the month of Jeth in favour of Kashi Prasad. In
May 1905 Kashi Prasad’s representatives sold this bond to the
plaintiff Kunjal. On the 21st of June 1905 Kunjal sued, making
the representatives of the original obligor and obligees parties, to
recover three instalments underthe bond. The bond contained
a provision that, in default of payment of any one idstalment, it
would be within the power of the creditor (mahajon maskurko

ikhiyar hoga) to sue for the whole amount due under the bond

# Spcond Appeal No. 489 of 1906, from & decree of Bepin Bebari Mukerji,
Judgs of the Court of Small Canges exercising powers of a Subordinate Judge
of Cawnpore, dated the 30th of April 1906, modifying a decreo of Muhammad
Arzimuddin, Munsif of Fatehpur, dated the 18th of Neptember 1905.

~

(1) (1904) 1. L. R, 81 Calo,297.  (8) (1894) L L, R., 16 ALL, 871,
(g) (1894) L. L, R, 21 Cale, 542. (4) (1907) I L. R., 29 AL, 48L
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without waiting for the period provided for the payment of other
inctalments, The Court of first instance (Munsif of Fatehput)
held that the effect of this provision was to compel the eredifor to
sueon default for recovery of the whole debt, and that the suib
was barred by limitation, and accordingly dismissed it. On
appeal, however, this decision was reversed and a decree given to
the plaintifl' against the zons of the obligor. The jrdgment-debtors
appealed to the High Cowt.

Mr. Muhammad Ishtq Kham, for the appellants.

Maulvi Muhomanad Ishag, for the respondents.

Exox and AtgMaXN, JJ.—On the 8rd of August 1891 the
father of the first four defendants executed a bond payable by
ingtalments in favour of one Kashi Prasad, father of the remain-
ing defendants, The bond eontained a provision that in default
of the puyment of apy one instalment it would be within the
power of the creditor (mahajan mazkurko ihhiyar hoga) to
sue for the whole amount due under the hond without waiting
for the period provided for the payment of other instalments.
The present suit is for the recovery of three imstalments due
under the hond. The Munsif held that the suit was barred by
the provisions of article 75 of sehedule IT to the Tndian Limita-
tion Act, and dismissed the suit. The suit, we may here observe,
was not for the erforcement of the option given Dy the bond,
wherelyy the creditor could elaim the whole amount unpaid. The
plaintift appealed. The learned Subordinate Judge in a very
sble judgment held that the claim was not barred. The defen-
dants come here in second appeal and again contend that the
plaintiff’s cause of action arose upon the defanlt madein the pay-
ment of the first instalment, and that the suit is therefore barred
by limitation, There might have been some force in this conten-
tion if tho suit had heen to enforee the penalty and fo recover the

. whiele amount left unpaid by the bond. But the suit was only for

the instalments wnpaid at the time of the suit. Yn support of his
argument the learned connsel referred us to decisions of the Cal-
cutta High Court, namely, Jadab Chandra Bokshi v. Bhairab
Chandra Chuckerbuity (1) and to the case upon which that deci-
sion is based, viz., Hurvi Pershad Chowdhryv. Nasih Singh (2).

(1) (1904) I. L. R,, 81 Cale, 207.  (2) (1894) L L. R, 31 Cale, 542,
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The latter case has been expressly dissented from in Lietters
Patent, Appeal No. 81 of 1593, decided on the 106h of June 1894
in which the learned Judges held that the true rule of construction
in cases of decrees for payment by instalments is to be found in
the decision of this Court in Shankar Prasad v. Jalpe Prasad
(1). These rulings are distinctly against the appellants here.
We may also refer o what was said in Maharajo of Benares v.
Nand Ram (2). We agree with the vemarks of the lesrned
Judges who held in the lazt- mentioned case that it woald be very
unfortunate if the view contended for by the appellant is sustained,
as it would be bo punish the ereditor for forbearance shown to
his dehtor and ecompel him to press his demands at the earliest
opportunity, It is conceivable that a bond might be so worded
as to compel a creditor to sue for the whole amount immediately
if any default occurred. - The bond with which we have to deal
is not so worded. It merely gives the creditor an option. We
follow the law as laid down by this Court, and, with all deference
to the learned Judges of the Calcutta High Court who have taken
the opposite view, we are unable to agree with them, This dis-
poses of the first ground of appeal. The only other ground was
not argued. We dismiss the appeal with costs.
Appeal dismassed.
»

Before Sir John Stqnley, Enight, Chisf Justice, and Mr. Justice Banerji.
BATINATH SINGH (PrAINTifr) v. PALTU AND oTEERS (DEFENDANTS), #
Aot No. IV of 1883 (Transfer of Property Aci), section 54~Salow Non-

pagment of constderation—Sule nevertheless complate.

Inasnle of immovable property non-psyment of the purchase-mouney
doee not prevent the passing of the ownership of the purchased property from
the vendor to the purchaser, and the purchaser canm, notwithstanding such
mon-payment, maintain & suit for possession of the property. 8ib Zal
v. Bhagwan Das (3), Umedmal Motiram v. Davy bin Dhondida (4) and Sagajs
v. Namdev (5) followed.

Ix this case the defendants sold to the plaintiff by a registered .

sale-deed dated the 6th of May 1898 a 4-pie share in certain

% Second Appeal No, 1007 of 1906, from s decres of L.~ Marshall,
Districs Judge of Banda, dated the 21st of August 1906, confirming a decree
of Hamid Hasan, Munsif of Hamirpur, dated the 16th of May 1906, :

1) (1894) L L. R, 16 AlL, 87L  (3) (1888) L. L. R, 11 AlL, 244,
22) (1907) 1. L. 'R.,29 AlL, 431, (%) -(1878) L L, R, 3 Bom., 547,
: (5) (1899) L L. R, 23 Bom., 525, _
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