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him to get the relief he seeks from the Sessions Judge., Idonot
think that this is sufficient. I can well conceive circumstauces
which might require that this Court should depart from ifs ordni-
ary rule, and this is what is said in Emperor v. Kali Charan,
T find no such circumstanes in this case and therefore decline fo
exercise the power conferred by seztion 437 and rejeet the applica-
tion:- The applicant is of e>urse at full liberty to apply to the Ses.
sions Judge it he is so advised.

APPELLATE CIVIL.

Before 8iy John Sianley, Enight, C-Zn’g;: Justice, and Mr. Justics Sir William
wrkitt.

HAIDAR HUSAIN Axp oraeps (DEFENDANTS) v. ABDUL ABAD AxD
ANOTHER (Prarmmrires).®
Civil Procedurs Code, geotion 362~=Parties—Death of sole appsllant.—~All
represontatives not brought upon the record—Abatemant of appeal.

The sole appellant, s Muhimmadan, died pending the appesl, leaving him
surviving a widow, two sons and two daughters. The two sons applied to have
themselves brought on to the record as appellants, but did not ask that their
mother and sisters should be made parties to the appeal. An appliestion to
that effect made by the respondents was not acted upon by the lower apypellate
Court, Held that it was the duty of the sons to have brought upon the
record, either as appellants or respondents, the other represen tatives of their
father, and, as they had not done so, the appeal abated. Ghamandi Lal v.
Amir Bogam (1) followed.

Oxe Mubammad Naki brought a suit in the Court of the
Munsif of Rasra against several defendants asking for the demo-
lition of certain constructions which he alleged the defendants to
have wrongfully erected and for possession of the land on which
they stood, The Munsif dismissed the suit, Tke plaintiff
appealed, but died shortly after the appeal was filed. He left
two sons, a widow and two daughters. The sons applied to- be
prought upon the record of the appeal in place of their father and
were so brought, but made no attempt to have the other represen-
tatives of the plaintiff made parties to the appeal. The respon-
dents did make an application to that effeet; the other represen-
tatives were served with notice of this application, but paid no

. ®8econd Appeal No, 508 of 1906, from a decrce of Sheo Prasad, Addi-
tional Subordina te Judge of Ghazipar, duted the 9th of April 1906, reversing ».
decree of Manmokan Sanysl, Munsif of Rasra, dated the 81st of August 1905.

(1) (1894) I L, B, 16 AL, 211,
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attention to it, and the Court under the circumstances declined
to add them as appellants and directed the hearing to proceed.
The appeal was allowed and the plaintiff’s claim decreed. The
defendants appealed. to the High Court.

Mr. M. L. dgarwale, for the appellants,

M., Abdul Raoof and Pandit Moti Lal Nehwrw for the respon-
dents.

Sraxrey, C.J, and Burkirr, J.—The suit ous of which this
second appeal has arisen was instituted by one Muhammad
Naki., IHis suit was dismissed in the first Cours, whereupon an
appeal was filed by bim, daring the pendeney of which he died
leaving as his legal representatives, his widow, two sons and two
daughters; The two sons applied to the Court o be hrought upon
the record as appellants, and they were so bronght. Thereupon
the defendants asked the Court to have the other representatives
also brought upon the record., These representatives were served
with notice of the application, but took no notice of it, and in view
of their attitude the Court did not feel justified in adding them
as appellants and declined to do so, directing that the hearing”
should proceed. It was obviously the duty of the two sons to
apply to the Court to have the other representatives brought on
the record ecither as appellants or as respondents but they
neglected to take any steps in this direction. The result is that
in accordance witll the ruling of this Court in the case of
Ghamandi Lal v. Amir Begnm (1) the appeal abated. We had
occasion to comsider this ruling in the recent case of Jugul
Kishore v. The Collector of Bijnor (2), and we approved of and
followed it. Ik is tco late now to ask us to pass an order upor
the application of the defendants to bring the other representatives
on the record, which was rejected by the Court below. The
result is thal; the appeal to the lower appellate Court abated, and
the decree obtained from that Courb must be set aside and the

~decres of the Court of first instance restored with costs in all
Courts, ‘

, Appeal decreed,
(1) (1894) 1. L. R,, 16 AlL, 211, (2) Second Appeal No, 52 of 1905,



