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paid on the appeal has already been made good, but the defi
ciency, if any, on the plaint has not been paid. It appears to 
US'that in view of the relief claimed by the plaintiffs in their 
plaint, the court fees, which have been paid both here and below, 
are sufficient. Mr. Sundar Lai, on behalf of the plaintiffs respon
dents, expressed his williDgness to pay the additional court fee, 
provided the Court gave his clients the supplemental relief to 
which the clients would be entitled if the plaint were amended 
and proper reliefs arising out of the existence of these prior- 
morfcgages be granted, but he objects to the payment of any 
additional court fees unless he gets those additional reliefs. We 
think his Contention is right, and that the decree of the Court 
below went too far in providing for the redemption of the earlier 
mortgages, a relief which, we have said before, was not sought. 
We think that the best course is to modify the decree of the 
Court below by striking out the portion which deals with the 
prior mortgages. The directions contained in the decree from 
the words “ if the plaintiffs pay ” down to the words Muhammad 
Mohsin” should be struck out of the decree. The decree will 
then be the usual mortgage decree for the sale of the mortgagee’s 
rights in the mortgaged propertyj without prejudice to the claim 
of any prior incumbrancers. We direct a decree to be so 
framed, and we extend the time for payment of the mortgage debt 
up to the 20fch of May 1908. On an application in the proper 
quarter the appellants may be able to obtain a return of the 
additional court fees which they have been required to pay.

Decree modified.

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Sir William
JBurMU.

BANARSI PRASAD (Defbhdamt) v. RAM HAEAIN AND othbbs 
( P I iA I N T I B J B )  •

Guardian and minor—6-uardian ad litem — C iv il Froaedure Code, section 
4A^—Necessity o f  formal disoliarge from  the duties o f  ffucerdian 
\it&m"'Suii to set aside a decree,
Setd that no su it w ill lie to  set aside a decree where fraud ia neither 

alleged nor proTed and no specific relief is asked fo r  save and except the sett* 
in g  aside o f  the decree, Umrao Singh v-Sardeo (I) referred to.

*  Pir3t Appeal No. 18 o f  190^, from  a deciee o f  QirraJ Kiahor I)at, Sllb- ■ 
ordinate‘Judge o f Bareilly, dated the 80 th o f  Ifovem ber 1906,
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EelA  also that wliei-o the same person is botli certificated guardian and 

guai'diaE ad litem to minor plaintiffs, tlie fact that one o f sucli plaintiffs lias 
BA.SABSI come of age and been appointod certificated guardian of tlie persoaa aijd
PitASAD property of the others would not relievo the original guardian of her duties

'XAM guardian £»(? Uiemi to do this requires a special order under section 447 of
NAEA,lif. the Code of Civil Procedure.

The facts of this’case are fully stated in the judgment of the 
Court.

The Hon’ble Pandit Bu'nda.r Lai and Pandit Moti Lai Nehru, 
for the appellant.

The Hon’ble Pandit Madan Mohan Malaviya and Babu 
Bital Pmsad Qhose, for the respondents.

S t a n le y , CJ., and Burkitt, J.>—This appeal arises out of a 
suit to set aside a decree passed by the Subordinate Judge of 
Bareilly on the 15th of May 1905 in a redemption suit. The 
former suit was instituted so far back as the 6th of April 1905, 
and was a suit for redemption of mortgage and for accounts. The 
plaintiff in that suit was Knnwar Hulas Singh, the father of the 
present plaintiffs respondents. The suit was decreed and redemp
tion allowed. The matter came before the High Court on second 
appeal when this Court affirmed the decree for redemption and 
directed accounts to be taken on the basis of the gross rental and 
not upon the basis of actual profits. An appeal was preferred to His 
Majesty in Council and a decree was passed by the Privy Council 
on the 25th of March 1903. The case is reported in the Indian 
Law Reports, 25 All, 387. Upon the question as to the principle 
upon which the account should be taken their Lordships of the 
Privy Council reversed the decision of this Court, holding that the 
defendant mortgagee was not responsible for the amount of the 
gross rental as shown in the jamabandi but only for such sums as 
were actually received by him or on his behalf, and such further 
sums, if any, as might have been received by him but for his own 
neglect or fault. Their Lordships accordingly directed that an 
account should be taken of the defendant’s receipts and payments 
under the mortgage deed and that the ultimate balance due to or 
from the defendant should be certified. We should mention that 
prior to the decision of the appeal in this Court the appellant 
Kunwar Hulas Singh died. His three minor sons were brought 
upon the record as his representatives, his widow Musammat
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1S07Mulo being their nesfc friend. In addition to being nejst friend 
of her minor sons ia this lifcifratlon. MUfammat Mulo was also on 
tĥ  SOth of April 1900 appointed by the District Judge as guardian Peasab

of their persons and property under the Guardian and 'Wards Act.
After the decision of their Lordships of the Priyy Council, Ni.HAis.
namely on the 20th of July 1903, the High Court transmitted 
their order to the Court below under section 610 of the Code of 
Civil Procedure with direction to carry it into execution. In 
these proceedings a pleader named Lekhraj Singh appeared for the 
minors filiag his vakalatnama as pleader for them and for their 
next friend. He appears to have acted as such up to tbe 9th of 
May 1905. On that day, after the accounts had been rendered by 
both the pai'tie?̂  and it only remained to examine and consider 
these accounts, Lekhraj Singh informed tbe Court on the day fixed 
for the hearing that he had no ins-truetions and could not proceed 
with the hearing. The Court intimating that the accounts had 
been filed and all that remained to be done was to examice them, 
adjourned the hearing,con&idered tbe accounts and passed a decree 
on the 16th of May 1905. Meanwhile Musammat Mulo had 
made an application to the Court of tbe District Judge stating 
that her son Earn Narain had attained bis majority and that she 

as incapable of attending to the affairs of the minors and pray
ing that she might be discharged from the post of guardian of 
their persons and property and that Earn Narain might be 
appointed guardian in her place. This application was granted on 
the 3rd of February 1904. No intimation however was given to the 
Subordinate Judge of the fact that Earn Narain had been appoint
ed guardian in' the place of Musammafc Mulô  and no appli
cation was made on behalf of the minors for the substitution of 
his name as nest friend in the suit which was then pending,
This being so, Musammat Mulo continued to be the nest friend 
for the purposes of the suit. The decree of the 16th of May 1905 
did not satisfy the plaintiffs, and an application was made by .
Earn Narain on behalf of bimself and hia brothers for a reinstate
ment of tbe case and a rehearing after investigation of tliQ 
accounts, alleging that they were not represented when tha 
accounts were examined by the learned Judge. The Subordi
nate Judge refused this application foj reasons which it
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jgQy necessary to criticise. No appeal was taken from his order, though 
—' it was appealable, and the decree of the 16th of May 1905 has

108 THE INMAH LAW BBPOETS; [VOL. SXS.

BAJTAKSI , . 1 . 1 1  1 CPbasau become absolute. The suit out oi which the present appeal has
e pJjj arisen was then launched, tho sole prayer for specific relief being
N a b a i n . that bhe decree of the I6th of May 1905 may be set a4de. The

learned vakil for the respondents has been unable to refer us to 
any authority for the bringing of a suit in which the only relief 
claimed is the setting aside by a Subordinate Judge of a decree
passed by his predecessor. It is true that the plaintiff claimed
any other relief which might be just; bub wo do not think thafc 
this general prayer would Justify the pasting of an ordec which 
would have the effect of annulling a decree against which no 
appeal was preferred. Even if fraud on the part of the defen
dant appellant had been alleged, we do not think that the Court 
would have any jurisdiction to set aside the decree. I f  other 
relief had been prayed for and there were proof of fraud in 
obtaining the decree, it might be open to the Court to treat the 
decree as a nullity and to give buitable relief. But in this case 
fraud is neither alleged nor proved, and no specific relief is asked 
for, save and except the setting aside of tho decree. On this 
subject we may refer to the ruling of this Court in the case 
of Umrao ^ingh v. Eardeo (1). The learned Subordinate 
Judge appears to^isto have been under a naisconcepLiun as to 
the difference between a next friend acting for minor plain- 
ti ffs in a suit, and a guardian appointed over fche persons and 
properties of minor under the Guardians and Wards Act. He 
says in the course of his Judgment that “ the guardian’s name 
nominally remained as guardian in suit No. 52 of 1895 after the 
3rd of February 190-J:, when Musammat Mulo was removed from 
guardianship and Earn Narain, the plaintiff, was declared an 
adult and was appointed guardian of the other plaintiffs by order 
of the District Judge of Bareilly.” He then held that if the 
plaintiff's had not been properly represented in the proceedings 
which resulted in the decree, the present suit was maintainable. 
He evidently considered that when Musammat Mulo was removed 
from the guardianship under the Guardians and Wards Act she 
ceased to act as next friend of the minors in the pending suit.

(1) (1907) I. L. R., Bd All, 418,
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Such was not the case. Mr. MoH Lai has pointed out felie course 
wMch should have been adopted by the parties if she had desired 
to retire from the office of next friend in the pending suit 
Section 447 of the Code of Civil Procedure directs that a next 
friend shall not retire at his owu request '̂ yithout first procuring 
a fit person to be put in. his place and without giving security for 
the costs already incurred. This provision of the Code was abso
lutely ignored by the parties. The Subordinate Judge seems to 
have considered that the appointment of Earn Narain by the 
District Judge as guardian under the Guardians and Wards Act 
\’vas tantamount to his appointment as next friend for his minor 
brothers in the suit before the Subordinate Judge, We are not 
able clearly to understand the order which has been passed by 
him. Whilst setting aside the decree, which is the only relief 
which was sought, he has given a direction that the suit No. 62 of 
1895, that is, the former suit, is to be restored to its original 
number on the file and that inquiries be made in accordance with 
tlie order of thejr Lordships of the Privy Council. We think that 
the suit was misconceived and that this appeal must be allowed. 
We allow the appeal, set aside the decree of the Court below and 
dismiss the plaintiffs’ suit with costs in both Courts. We extend 
the time for payment of the amount due by the plaintiffs up to the 
ord January 190S. ^

Appml decreed.

PtEYISIONAL CRIMINAL.

Be.f01-0 Mr. Justice Hicliards.
E A M  D E N I  «. NANI) L A L  RAI ®

Criminal Trocednre Code) seciion 195— Sanction to p'osecute—Jiirixdiodon to 
grant or revoTie sanction.

Application was made nndler section 195 of tlio Code of Criminal Proce
dure to a Magistrate of tlie tliird class, -wlio tried tlie original case, for sano- 
tion to prosecute the complainant. This application was refused. A further 
application was then made to the District Magistrate, who granted sanction, 
Keld that the Sessions Judge had no power to set aside the order of the 
District Magistrate granting sanction.

I2T this case one Earn Deni filed a complaint ia the Court of a 
Magistrate of the third class charging two persons, Nan  ̂Lai, and;

* Crimiml RerMon Ho. 836 of i907.
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