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remainder of the term. DBut for the fack that the lease was 4
registered dooument, and that the rent had been puid boad ﬁ:n’a
in advance, in accordance with the condition in it, the plaintiff
would probably have been in a position to establish his claim;
bat in view of the fact that the lease was registered aud that

‘payment of the rent claimed has heen made in aceordlance with

it bond fide before the dute of the plaintif’a purchase, we
are unable to dissent from the decision of the dcurned Distriet
Judge. The payment of rent before it becomes due is not
ordinarily a fulfilment of the obligation imposed by a cove-
nanb to pay rend, but is in fuct an advance to the lessor with
aa agreement on his pary that when the rent becomes due such
advance will be treated as a fulfilment of the obligation to pay
the rent—see De Nicholls v. Suunders (1). 'We must hold, in view
of o facts in this cass, that the rent soughb to be recovered in
bhis suit was satisfied parsuant to the provisions of the lease by
the advance previously made. Tho plaiutift appellant cannot

complain, inasmuch as he did not take the precaution of making

inquiry as o whether or not any money had been paid in
advanee as provided for by the document,  We ,ﬁhorefore dismiss
vhe appeal with costs,

PRIVY COUNCIL,

Append disnvissed.

SURAJMANL axp orreps (DErerDANTS) » RAULI NATH OJHA anp
A¥OTHER (PLAINTIFFS).
[On apperl from the High Conrt of Judicature nt Allahabad.]
Hindulaw—Gipt—Construclion of decd of gift—* Malik *—Gift {o widow
as “mellk we Lhud ikbilyar ¥~ Abgolute ownership * —Herituble
und alignable estute—No disiinetion between male and Jemale donas.
A Hindu exccuted 3 deed of gift of immovable property, to take effuct
after his death, to each of his two wives and bis daughter-in-law, ** as owners
{malks) with proprictary powers.” Oue of his widows on coming into pos-
session of her share made o will disposing of it in favour of her brother. ln
a suit by the next heivs of the donor questioning her power of alfenation
Held that in the truo construction of the deed vhe widow took s heri-
table und transferable estate in the property. The use of the word  malik #
implies “absolute ownership * unless thore is angthing in the context or

Present :—Loyd Rosrnrsow, Lord Connixs, and Sir AnTavs Wxnson.m
(1) (1870) I. R, 5 C, P, 599,
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surrounding circumstuncos o qualify such merning : and it was. not so quali .

fied by the fact that tho donce was a widow. In this cise the rontext rather

streungtliened the presumption that the word was intended to bear its proper

techmeal meaning,

Lalit Mohun Singh Roy v. Chulk»m Lal Koy (1) und Kolleny Fooer v,
Luchmes Pershad (2) followed,

APPEAL from 2 judgment and decree (2ud November IQCS)‘
of the High Court at Allahabad which affirmed a judgment and.

decres (11th March 1901) of the Court of the Sabordinate Judgs
of Gorakhpur,

Tle main question raised on this appeal was w Lether the fiert
appellant Surajmani had or bad not the power of alienation in
regard to the property in suit. The following pedigree ex plains
the suit and the relation:hip of the parties thereto.

ISHWAR INA.TH OJHA.

) i . .
First wite, Musammat Dhan Mati, Second w"ife, Musammat Surajmani,
} firet defendant.
Deo Nuth Ojha=Musnimmat Sareswiti,
died before suit,

Pirthumani,

I

Rahi N}nh Ojha, plaintiff. Gangi ﬁlleriojlxn, plaintiff. .
The property in suit helonged t» Ishwar Nath Ojha, who died
about 1882 leaving him surviving all the otler persons named in
the pedigree except his son, Deo Nath Ojha, »On 2nd April 1877
l-e executed a will, of which the material portion is zet out in their
Lordships’ judgment, leaving portions of the property to Dban
Mati, Surajmani, and Saraswati respectively. On Ishwar Nath
Ojha’s death Surajmani took possession of the property devized to‘
her, and on 19sh March 1896 she made a will by wlich she pur-
ported to dispose of it in favour of her brother Ram Nerain O;ha,
who died prior to the institution of the present suit, which w:
brought on 4th September 1900 by Rali Nath Ojha and C‘a,nga
Drar Oj-a for a declaration that Surajmani was iuvcompetent to
execute the will of 19th March 1896 or to alienate the property.
The defendants were Swrajmani and the heirs of Ram Narain
Ojha, who denied the right of the plaintiffs to sue as they were
not the next heire of Ishwar Nath Ojha and Surajmani, and

(1) (1897) LiR.241. 4., 76: L. L. B,  (2) (1875) 24 W, R, 894,
24 Calg., 834, : R T
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pleaded that the will of Ishwar Nath Ojha conferred on Saraj-
mani a heritable and alienable estate which sho was competent £
transfer by Ler will. -

Tio Subordinate Judge held ttat the will of Ishwar Nath
Ojha only gave Surajmuni the limited cstate for life of a Hindn
wid nw, and Jdid ot empower her to alienate the properry. He
therefore decrced the suit and made the deelaration prayed for.

On appex! the High Comrt (Kxox and AIKMAN, JJ ) affiroied
the decrce of the Subotdinate Judge.

The case before the Iligh Court is reported in I. L. R., 25
All, 351.

On this appeal—

DeGrugther for the appellants contended that on the proper
construction of the will of Ishwar Nath O jha the appellant Suraj-
mani aequired a heritable and transferable inlerest in the property
devised to her. The word* malik” of itself implicd absolute
ownership, and therefore carried the power of alienation with it,
unless there was anything in the will or deed of gift to qualify
such meaning. Reference was made to Lalit Mohun Singh Roy

v. Chukkun Lol Roy -(1); Rajnarain Bhadwry v. Aushutosh
C’huckerbutty (2) and the same ease on appeal Rujnarain Bha-
dury v. Katyani Dabee (8); Padam Lal v. Tek Singh (4);
Mayne's Hindu Law, Gth ed., page 865, sect’on 665 ; 7th od., page
890, snd Jiwan Panda v. Sona (5). Here there were no words
to qualify the nature of the gift.

Ross for the respondents contended that the word ¢ malik ”?
meant * owner,” and not necessarily “ alsolute owner ”; the real
meaning of the phrase in the will was  owner with independent

- authority.”” Refeience was made to Mathura Das v. Bhikhan .

Lal (6); Janki v. Bhairon (7); Stoke's llindu Law Bouks,
Dayabhaga, page 241, chapter I, ections 1, 18,19 and 23; Id.
Mitulshara, Part 1T, page 373, chapter I, section 1, placitum 20.
Mayne’s Hindu Law, 7th ed., page 527, section 807; Harilal Poun-
lal . Bui Bewu (8), and Mahomed Shamsool Hoodw v. Shewal-
ram (9). Thers must in the case of a widow be express words

(1) (1897) L. R, 24 1. A. 76 ; (5) (1869) 1 N.W. P, 6
ILL.R, 24 Cale, 834,
(2) (1890) L L R, 27 Culc., 44. (6) (1898) T, L. R., 19 AlL, 18,
(8) (1900) L I K., 27 Cile, 649, {7} (1896) L. L. k., 19 AL, 133 (136).
4) (1906) 1. L. R., 29 All,, 217, 8) (1895) I. L. Iu, 2 hom 376,
(9) (X874) L. R., 3L A, 7 (15) ; 14 B. L. It,, 236 (231,933).
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in the will or deed of gift which give powers beyond what are
given Ly the word “ malik. ¥ Intheeuse of Hajnarain Bha-
diry v. Aushutosh Chuckerbuity (1) and the same case on appeal
(2) beth the original and appellate cousts held that there was
somebiing more thas the mere gift of ownership, and that the

additional words gave an absolute estate with power of alienation,

and on that ground they distingui-hed the case from the Dombay
ca e abovs cited. The Courts below were right, it was therefore
subwitted, in holding that the appelluns Surajmani took only &
limited estate in the property.

DeGruyther replicd relerring to Mahomed Shamsool Hooda
v. Shewskram (3); and Aulhm y Nooer v. Luchmee Pershod
(4).

1807, December 5th:-~The julgment of their Lordships was
delivered by Lorp Corrins :—

This is an appeal from the High Court at Allahabad affiem-
ing the decision of the Subordinate Judge of Gorakhpur. The
question is whether tho first appellant, Musammat Surajmani,
acquired a right to alienate the property now in suit under a
deed of gilt or testamentary instrument of her late husband,
Ishwar Nath Ojha. The material part of the documentis as
follows:—

“I now of my own free will and accord whils {n & sonnd state of mind
and in enjoyment of my senses miuke a ngb of the entire villige Dwarkapue
Nunkir in toppa Asnari and Lilf of the village Telporwa in tappt Packhar to
Musammat Dhanmati, my first w.fe, the entire village Doharia Khurd in tapps
Banjarha and helf of mauzs Telpurwa aforeszid to Mosammat Surajmani, wy
second wife, und half of mavzy Junbs Jot, e, an eight anna ghare in it, in
tapps Burikpr to Musimmeat Sarsubi, my dioghier-in-law, ontof the afovesaid
propurty without consideration on the conditions that during my lifetims
shull romain in possession of the siid property as heretofore, and my name
shill romain recorded in vespact of it in the public records and tae Musimmats
aforesaid-shall bo mintained by me, that afier my death they shall under
this document geb their names recorded in the public records in xespect of
thoir respective proportics given to them and remajn in possession as ownors
with popriet:ry powers ; and thut if perchance I hive o male issue horeafter,
this deed of gift shull be considered null and void as sgainst him®

The words translated  as owners with proprietary powers”
are in the original % malik wa khud ikhtiyar.,” The appellants

1) (1899} L. L. B., 27 Cale., 44, 3) (1874) L. R., 2L A., 7(14);

() (90 L. L. 1,27 G, 6 () >,Rmm)

¥,

(2) (1900) I L.B., 27 Cale,, 839, (4) (1875) 24 W, B, 89
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contend that these words are amply sufficient to confer an alien-
able estate. The respondents, on the other hand, contended, and
the Courts below have held, that under these words the lady took
no more than the ordinary estate of a Hindu widow, which is
inalienable except in special conditions which ave not alleged to
exist in this ease.

" After the deathof her husband Musammat Surajmani entered
into possession of the property given to her and has purported to
dispose of it by will in favowr of her brother Ram Narain Ojha.
The present suit is brought by the plaintiffs (respondents) as
heirs of Tshwar Nath and of Surajmani for a declaration that the
lntter was incompetent to execute the said will, and it is against
the decision in their favour that this appeal is brought. The
effect of the word ¢ walik” in testamentary gifts has heenoften
discussed in cases decided in the different Conrts in India, where
there has beeu apparently rome fluctuation of opinion. For
instance, since this case was decided in the High Court of
Allahabad, the same €ourt, differently constituted, has refused to
follow it and expressed the opinion that the words in question.
passed the absolute estate, Padam Lal v. Tek Singh (1).

In the present case the Subordinate Judge seefmed to recognize
that the trend of the decigions of the Caleutta Courts was opposed
to his view, but felt hound to follow what he thought was the
result of the Allahabad cascs, which were binding apon him. =~

In Kollumy Kooer v. Luchmee Pershad (2) decided in 1875,
Mitter J., in dealing with the eass of u will where the donees
were the widow and daughter of the testator, and the* word
“ malik ” was ured, thus expresses himself (at p. 396) :—

“ As far as the words go, I think it is plain {hat the testator intended
to make an absolute gif; of Lis property in fuvour of his widow and daughter.
He siys tha after his death they shall be (maliks) proprietors and his entire
estate shall devolve upon them. In Jotendro Mokun Tagore v. Gansudro
Mohun Tagore (3) the Judieial Commibiee sny :—*If an estate were given
to a man simply without express words of inheritance, it would, in the
absence of a conflicting contoxt, carry by Hindoo Law (ss under the present
state of the law it does by will in Epglind) an estate of inheritance.’ In

the testamentary instrument under our consideration, from the comtexs it
" does not appear that the testator intendel s limited gift in favour of Bani
(1) (1906) I L. R., 23 All, 217,18 np. 221, 222, (2) (1875) %4 W, R,, 895,

(8) (1872) L. R. L A., 8up, Vol,, 47 (68) 1 9 B. I R,
¥17 (406) s 18 W B B, ot >p. A
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Kooer and Umns Wover, Therefore adopting the rale of covsiryetion uhove
groted we must hold that the gift in question was an sbsolnte gift unless it
¢an be shewn that by the Hindoo law gifs to s female means a limited gift or
earrios with ib the effeet of creating an estate exactly similar to the “widow’s
estate ’ under the law of inheritance. Iam not awnre of any such provision
in the Hindoo law mor have we been rcferred to any suthorityiu support
of it »

The question as to the effect of the word ¢ malik * came

before this Boayd in 1897 in the case of Lalit Mohun Singh
Roy v. Chukkun Lol Roy (1). The donee in that case was s
mau, but the principles of iaterpretaticn laid down were of
general application. Referring to the donee the testator said :—
“If no child en are born tome ., . , orifat the time of my death
they ave not alive, then . . ., mynpephew . . . becoming on wy death
my sthalablishikts and becoming owner (malik) of all my estate and proper-
ties, &e., shall, rewaining my sthalabhishikta, obtaining the mapagement of
the Iswarshebas . . . enjoy with son, grandson, and so on in successicn
ihe proceeds of my estate . . . The minor, on reaching majority, shall
exercise ownership (mulik-xtv\ ) over all the properties, *
In delivering the judgment Tiord Davey, atp. 83 of L. 1\ , 24
JL AL says
“1t was not disputed . . . that the son of the testator, if there had
been one, or his depghter, if there had been one, would have taken an absolute
neritable and alicnable estate . ., . Nor wae it disputed that the words of
gift to the appellant wore snch as to confer on him also an heritable and
alienable estate. The words ¢ become owner (nmli]x) of all my estates and
properbiea * would, unless the contoxt indicated £ different meaning, be
sufficient for that puvpose even without the werds ¢ enjoy with son, grandson,
and s0 on in suceession * which latter wordsare frequently used in Hindoo
wills and have acquired the force of technical words conveying an hentuble
and alienable estate. ” '
This case ceems to adopt and apply the same view of the word
“malik ”” as was taken in the Caleutta case of Kollany Kooer
v. Luchkmee Pershad (2) above cited, with the result that in
order to cut down the full proprictary rights that the word
-imports something mwust be_found in the context to qualify if.
Nothing has been found in the context here or the surrounding
circumstances or is relied upon by the respondents, but the fact
thas the domee i8 a woman and & widow, which was expreﬂs]y
decided iu the last mentioned case not t> suffice. But while there
i nothing in the context or surrounding faets to displace the

() (1897) L. R, 24 1. A, 76 : L L. B,  (2) (1875) 24 W. R., 395,
24 Cale., 834, R
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1907 presumiption of absolute ownership implied in the word “ malik,”

Somsomane ® the context does seem to sirengthen the presumption that the

v, intention was tlat ¢“malik 77 .should bear its proper iechnical
Ranr Natu

PITA. meaning, It is to be observed thab the gift to the testator’s
daughter-in-law, Musanmmat Saraswati, is made in preci-cly the
same terms. The learned counsel for the respondents was
unable to adduce any 1eason for bo'ding bhist in her ease the gift
should te eut down to anything less than a full propristary
right, and, if ¢his be admitbed, the respondents have to contend
for two eontradictory inte protations of the same phrase.

Tn the result, thorefore, with tho gremiest respect for the
lenrned Judges in the Courts below, their Tordships are nrable
to agree with theic decixion. Their Loidships will humlly
advise His Majesty that the appeal be allowed and the deerees
of hoth Courts Lelow disshurged, and instead ther.of the suit
dismissed with costs in both Courts. The respondents will pay
to the appellants the costs of this appeal.

. : Appeal allowed.

Solicitors for the appellants—Pyke, Parvoti & Co.

Solicitors for the respondents—Osborn Jenkyn & Son.

S V.W.
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July 17.

Befors Mr. Justice Banerji and Ay, Fustice Aikman.
ABHIQ HUSAIN axD ormsrs (DerexpaxTs)v. ASGHARI BEGAM Axn
ANOTHER {PrLAINyI®Fg). ®
Aot (Local) No. IT of 100\ (dgra Tenancy Act), section 32—Exproprietary
holding —~Suit fur posrassion of half of an expropriétary holding.

The plsintifts sued to 1ecover possession of one L 1f of nn exproprietary
bolding, and added o prayor for * any other relief which might in the opinion
of the Court be deemed just and proper” Ield thib the snit £ v possession
of half of tho exproprie!aiy holding wonld not Ve, being opposed to scetion
82 of the Agrs Teniney Act, 1001, but that,on the finding that the pliintiffy?
share iun the holding wus one bulf,the pldutiffs were entitled to 4 Cecrce
declaring thoir right to a half share,

THIS was a suit brought by Musammat Asghari Begam and

Musammat Akbari Begam, the daughters of one Masum Ali, for

* Second Apres] No, 1985 of 1905 from n decree of Alopi Prasad,Addi.
tional Subordimate Judge of Moradibad, dated the 28rd of December 1904,
modifying a decree of Mohan Lal Hulkn, Munsif of Havali, Morndabad, dated
the 29th of June 1904.



