
190? Before Sir John Stamley, KnigJd, GUef JusUoe, and Mr> Sir William
Decemhe)' 14, SufM tt.
~~ NAND KISHORE (P ia ik t ip f )  ®. ANWAE HUSAIN Akd  othebs

(D efendants).®
Lease—Condition for fctymeni o f rent in aim»oe--Smt ly purchaser of im ited  

^ro^erty fo f  rent—-Ilegisira,iiW'—Noiioe,
Ce t̂MU pxopeitj was leased f  ov a tetm of 10 years, the kase containing 

a provision to the effect thut if at any time during the currency of the lease 
the lessor should domand any porhjon of the rent in ’ advancif fvotn tl\® leaseo, 
the latter should be bound to pay it on obtaining a receipt. Subsequently 
to the execution of this lease the demised property was sold by auction in 
execution of a decree. The auction purchaser sued the lessee for rent, bat 
was met by the plea that the rent claimed had been paid to the lessor in 
advance under the terms of tho lease. The lease was registered and it was found 
that the auction purchaser had not made iuquiry of either the lesBOr or the 
lessee as to whether or not any rent had been, paid in advance according to 
the terms of the lease, Jffdd that under these ciroumstances the plaintiff 
was not entitled to recover.

The faqts of tliis ease are as follows:—One Sajjad Husain was 
the owner of certain property at or prior to the year 1898. On 
the 21st of September of that year he granted a lease to the defen- ̂  
dant of portion of this property for a term of 10 years, that is, 
from 1306 to 1315 Fasli (inelusive). The lease (Contained a pro­
vision to the effect that if at any time during the currency of the 
lease the lessor sho\ild demand any portion of the rent in 
advance from the leŝ see, the latter would be bound to pay it on 
obtaining a receipt. The lease was registered. On the 25th of 
December 1902 a sum of Es. 1,520 was paid in advance for rent 
by the lessee to the lessor on demand made by the lessor in 
pursuance of the above mentioned provision in the lease. This 
payment, it is found, satisfied the rent payable up to the end of 
1314: Fasli. On the 20th of October 1903 the plaintiff purchased 
the property so leased at a sale in execution of a decree obtained 
against Sajjad Husain. He instituted the suit out of which this 
appeal has arisen for recovery of the rent for the year 1311 and 
part of 1312 Fasli, which had been already paid. He was met 
by the defence that the rent for that period had already been 
paid, to Sajjad Husain under the provision in the lease. The

® Second Appeal'No. 881 of 1905 from a decMQ o£ D. R, Lyle, District 
Judge of Moradabad, dated the 29bh of June 1905 reversing a decree of 
Ajudhia Prasad, Assistant Collector, 1st CIusb Sambhal, dated th« llth  of 
May 1905,
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Court of firfct instance (Assistant Collector) deureed the plaintiffs iwr
claim practicaliy in full On appeal bj the de f̂iidaiits, how- 
ever, this decree was reve.sed and tho suit dismissed. The Kishose
plaintiff appealed to the High Courb, AnwaS

Sir Walter Colvin, Mr. If. K, Porter and LaU Girdhari 
Lai Agarwala, for the appellant.

Mr. Ahd'ul Majid, for the respondents.
Stanley, Ô J., and B u k k it t , J.-^The q\iestion for defer- 

minaiiou io this litigation is a novel one. Oue Sajjad Husa’n 
was the owner of C6itain property at or prior to tiie year 1808.
Outlie 2isfc of September of ihat year he granted a lease to the 
defendant of portion of this property for a term of 10 years, that 
is, from I30t> to 1315 Fasli (inclusive). The lease coiitain?* a 
very unusual provision to the efJect that if at any time during the 
currency of the lease, the lessor should demand any portion of the 
rent in advance from the lessee, the latter would be bound to 
pay it on obtaining a reeaipt. The lease %vas registered and ia 
not disputed here. On the 25th of December 1902 a sum of 
Es. Ij520 was paid in advance for rent by the lessee to the lessor 
on demand made by the lessor in pursuance of the provision in the 
lease to which we have referred. This payment, it is found, 
satisfied the rent payable up to the end of 1,314 Fasli. On the 
20th of October 1903 the plaintiff appellant purchased th© 
property so leased at a gale in execution of a decree obtained 
against Sajjad Husain. He instituted the suit out of which this 
appeal has arisen for recovery of the rent for the year 1311 and 
part of 1312 Fasli, which bad been already paid. He was met 
by the defence that the rent for that period had already been 
paid to Sajjad Husain under the provision in the lease.

The queition is whether under such circumstances this is a gond 
defence to the Buifc. Ai we have taid, the lease is a registe:ed 
document and the plaintiff appellant must be deemed to have pur­
chased with knowledge of it. It was open to him when he was 
contemplating the purchase to make inquiry of the lessor or lessee 
as to whether or not any rent had been paid in advance accord­
ing to the provision in the lease. He appears to have neglected 
to do 80 and purchased the property, no doubt, in the belief that 
he WQuld be entitled to the rent from the dats of pui chase for the
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1907 rfcsiuaiudcr of the term. But for tlie fitct tliati tho lease waa a 
registered dociimentj and that the rent had beeu paid lond Jide 
in advtmce, in accordance with the condition in itj the plaintiff 
would probably have been in a position to establish his claim; 
hat io view of the fact that the lease was registered and that 

'paym ent of the rent ckinied has been made in aocor.lance with 
it bond fide before the date of tiie plaintiff’s purchase, we 
are uaablo to dissent from the decision of t,he 'learned District 
Judge. The payment of rent before it becomes dae is not 
ordinarily a fairilment of the obligation imposed by a cove­
nant to pay rent, but î  in fact an advance to the lessor with 
aa agreement on liis part that when the rent becomea due such 
advance will be treated as a fnlfiltnent of the obligation to pay 
the rent—see D e Nhholh v. S^mnders (I). IVe must hold, in view 
of t:.© facts in this ciissj that the rent sought to be recovered in 
this Bait was satisfied pursuant to the provisions of the lease by 
the advance previously made. The plaiutift appellant cannot 
e.omplaiu, inasmuch as he did not take the precaution of making 
inquiry as fc;» whethec or not any money had been paid in 
advauee as provided for by the docutnent. \Vc ĥorefore dismiss 
Uie ap[>eal with costs.

A'pp11Iwmissed,

KC,
i m

October 29, 
December 5.

T P K I V Y  C O U N C I L .

8U1U.3MAH1 ANX> o x H s n s  ( D r t e n h a n x s )  i?. KABI N a th  OJHA akju

AKOTUEE ( P L A I S T iy jS ) .

[Ou appesil froiu tl>e HigL Court of Judioatuve at AHalialbad.] 
Mindxi2atv-~-6-/fi--Co;!stmclion o f deed o f g i f t — Malii? ” —G ift io mdoiu 

as “  mnlik ii>a Mud i l c h t i y a r A h s d l i i t e  otvmrsMf ” —Heritable 
ajid alimable Bxtute—No diHtineiion hetween male and female dong‘!.
A Hiadu uxecatod Si eked of gift of iramovablo i)roperty, to take effect 

after liis death, to each of liis two wivos and liia daug-ljtfr-in-law, “  as owuers 
(nialiks) willi propriet.'iry powers.”  Ou« of his widows on coming into pos­
session of her sUai o made a will disposing of it in favour of her brother, lu 
a snifc by tho next heirs of tho douoi- qufjstioniug huv power of alienation 

Meld that in the trao construction of the ileftd tho widow took a heri­
table and transferable estate in the p-operty. The use of the woi-d“  ujiilik *' 
implies absolute owaerBhip unless there is anything in the contciifc or

Frosenf j-~Loi-d_IloBEBTSoir, Lord C01.MKS, and Sir AiiTHtra WllsoN.
(1) (1870} h  B., 5 C, P., m .


