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closed end tlian the plaintifi’s house. There are also shops near 
the open end. This lane has been lighted and drained and is 
swept by the Municipality. When the Tonochy property was 
sold, the portion which forms this lane was nob sold and has been 
freely used by the public for at least thirty years. Taking all the 
facts into consideration, we think the conclusion to be drawn from 
them when viewed together is that the lane is a public street as 
defined in the Act. This being so, the Municipality were acting 
w ith in  their rights in passi ng the order complained of. For the 
above reasons we allow the appeal with costs, and, setting aside 
the decree of the lower appellate Court with costs, restore that 
of the Court of first instance.

Appeal decreed.

Befovs Bii' John SimUy, Knight  ̂ Chief Justice, and Mi\ Jtistics Sir 
William SurMU,

SHBO NAEAIN (Dmbndakt) v . NTJR MXJHAMMAT) anb anothkr 
(PlAlNTIPBS). *

Frooedtire Code, section 24i4— JStOteoation o f decree’—J^urcliase at auction^ 
s&le hj deeree’Tiolder~Suit Jjr decree^holder to obtain ^^ossession o f  
properti/ so furohased. ^
Where tlie decree-holder him self purchases property at auction sale in 

execntion of his own decroe, bnt fails to obtain possession, liis remedy is by 
application undeV section 244 of the Code of Civil Procedure: ho canuofc bring 
a separate suit for possession, Seru Mohan Saniav. Bliagolan Din Fa»de
(1) and Kishori Moltm !Boy Chowdhry v. Ohmder Naih JPal (3) distinguished. 
Madhimidan Das v. G-obinda Pria Choiodhirmi (3), Kattayat Fatliumayi v 
Baman Menon (4) and Kalian Singh v, Thalcw' Das (5) followed. IBrosumo 
Coomar Banyal v. Kali Das Sanyal (6) referred to.

T h e  predecessors in title of the plaintifis were purchasers of 
a 4-anna zamindari share owned by one Parana in. execution of a 
simple money decree held by one of them, The purchase was 
made on the 20th of April 1895.

In February 1902 the plaintiffs applied under section 318 to 
be put into possession of the property purchased, but their appli­
cation was rejected on the 1st of March 1902 as beyond time.

* Appeal No. 36 of 1907 under section 10 of the Letters Patent, from 
the judgment of Aikman, J., in S. A. No. 521 of 1905, dated the 6th of April 
1907.

(1) (1888) I. L. R., 9 Calc., 602.
(2) (1887) I. L. R., 14 Calc., M44.
(3) (1899) I. L. R , 27 Calc., 84.

(4) (1902) I. L. R„ 26 Mad., 740.
(B) WeeWy Kotea, 1906, p. 87. 
(G) (1892) h. B., 19 I. A.> 169,



Thereafter, on the ISfch of July 1904, the plaintiffs instituted the 1907
present suit to recover possession of the property purchased nabain
by their predecessor in title on the 20th April 1895, as above «.
stated. The Court of first instance (Munsif of Lalitpur) dismissed Mphammad. 
the plaintiffs’ suit. On appeal, however, the District Judge of,
Jhansi reversed the MunsiPs decree, allowed the appeal, and 
decreed the plaintiffs’ claim. The defendant appealed to the High 
Court. The appeal came on for hearing before a single Judge of the 
Court and was dismissed—Of, Weekly Notes, 1907, p. 131.
The defendant thereupon appealed under section 10 of the 
Letters Patent.

Mr. Q. W. Dillon and the Hon’ble Pandit Madan MoJum 
Malaviya, for the appellant.

The Hou’ble Pandit Sundar Lai, for the respondent.
St a n l e y , C.J., and B u e k it t , J.—The main question raised 

in this appeal is whether a claim for possession of property 
purchased by a decree-holder in execution of his own decree can 

be enforced by a separate suit, or whether such a suit is barred 
by the provisions of section 244 of the Code of Civil Procedure,
The property of '?vhich possession is sought to be recovered falls a 
little short of a 4-anna undivided share of a certain village which 
was purchased by the decree-holders on the 2pth of April 1895.
That property is in the possession of the appellant Sheo Narain 
under a deed of gift from the widow of the Judgment-debtor. No 
steps were taken by the purchaser to obtain possessioa until the 
month of February 1902, that is, nearly seven years after the date 
of the purchase, when he applied to the Court for possession under 
section 318 of the Code. That application was rejected as being 
barred by limitation on the 1st of November 1902. The present 
suit was instituted in 1904 for a declaration that the share of the 
property in question was not subject to a mortgage which had 
been set up in a prior suit by Sheo Narain and also for possessiou 
of it as unincumbered property.

The Court of first instance dismissed the plaintiffs’ claim, 
holding that the share in question was not unincumbered and 
relying in support̂ of his decision upon the memorandum of bids 
which was prepared jbŷ  an Amin in the office of the Deputy 
Collector, from which ii appeared' that the pi’operty sold was
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subject to' a mortgage for a sum of E?!. 14S. On appeal the 
decieion of the Court of first instance was reversed, and thê ’e- 
upon a second appeal was preferred to this Court. The learned 
Judge before whom the appeal came upheld the decision of the 
lower appellate Courtj holding that there was no force in the 
contention raised on behalf of the appellant in that Court, that 
the suit was barred by the provisions of section 244 of the Civil 
Procedure Code. He observes in the course of his judgment:— 
“ The mere fact that the auction purchasers or their represen­
tatives failed to apply within time to be put in possession under 
section 318 of the Code of Civil Procedure does not deprive them 
of their right to bring a regular suit and then quotes as an au­
thority for this view the case of jSeru Mohan Bania v. Bhagoban 
Din Fande (1) and Kishori Mohun Roy Ghowdhry v. Ghunder- 
Nath Pal (2). In neither of these cases was the purchaser 
the decree-holder, as was the fact in the case before us. But 
there is no doubt that according to some early rulings the decision 
of the learned Judge would have been correct. Lately, however̂  
several cases have come before this and the other High Courts 
in which the early rulings have not been followed. The earliest 
of these to which we need refer is the ca&e of Madhusudan 
Das V. QoUnda Pria Ghowdhurani (3), in which it was held by 
Macpherson, and Stevens, JJ., that proceedings for the delivery 
of possession to an. auction purchaser, who was also the decree- 
holder, after sale in execution of her own decree, were proceedings 
in execution of the decree, and that when application for posses­
sion was resisted by the legal representative of the judgment- 
debtor on the allegation that portions of the property belonged to 
him and not to the judgment-debtor, the (question raised came 
under section 244 and must be decided under that section and 
not by a separate suit. The next case to which we would refer 
is that of Kattayat Pathumayi v. Raman Menon (4), in which 
a similar view was taken, it being held that proceedings taken 
by an auction purchaser to obtain possession of property pur­
chased by him at a sale in execution of his own decree related to 
the execution, discharge or satisfaction of the decree within the

(1) (1883) I. L; R., 9 Calc., 602,
(2) (Z887) I. 1. B. 14 Oalc<, 644,

(3) (1899) I. h. E., 27 Calc., 84.
(4) (1903) I. L. E., 26 Mad., 740,
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meaning of secbion 244 and that a separate suit for possession 1907 
not maiatainabJe. The question again came before this nabaik 

Bench in the case of K alym  Singh v. Thakur Das (1), in which 
the question was carefully considered and the decision of the Mtjhammad. 
Calcutta and Madras High Courts was followed. So far therefore 
ag we are concerned the question is concluded by authorifcy.
We do not think that we are andiily extending the scope 
of section 244; and we say this with the more confidence, 
iu view of the observations of their Lordships of the Privy 
Council in recent cases as regards the object and meaning of that 
section, in which they express approval of the facts that the 
Courts in India have not placed any narrow construction on its 
language .’—see Prosunno Ooomar Sanyal v. Kali Das Sanyal 
(2 ).

For these reasons we must allow the appeal and dismiss the suit 
with costs in all Courts.

Appeal decreed.

Before Sir John Stanley, KniffM, Chief Jusiice, and Mr. Jusiiee Sir William 
 ̂ Bm'kiit.

MAHADBI (PLAiira}iE'i')J«. BALDEO (Djefeotant).*
M M u laio—Siiidw o f  comp'omise entered info htf a Sindii

female with aiUmitod estate^
Meli tliat a compromiBo made by a person liolding a Hindu widow's or 

Hindu daughter’s estate in the property of a deceased hushand or father is 
not binding on the reversioners, even though it has been followed by a, decree 
of Court; the reversioners can only he hound by a decree made after a full 
contest in d. hond fide litigation, QoUnd KHshta Jffarain v. JSIimni Lai (3) 
followed.

T h is  was a suit to recover possession of certain zamindari 
property of small value, and was brought under the following 
circumstances. The-property originally belonged to one Dayal, 
who died leaving a widow Musammab Anandi, a son Suraj Dio 
and a daughter Sukhdei. Suraj Din succeeded to the property, 
On Suraj Din’s death his widow, Musammat Batasia, took

® Appeal No. 85 of 1907 under section 10 of the Letters Patent from the 
judgment of Aikman, J,, in Second Appeal No, 228 o£ 1906, dated the 16th. 
of May 1907.

(1) Weekly Notes, 1906, p. 87. (2) (1902) 19 I. S. 0., I. L,
19 Calc., 088.

(3) (19Q7) L L. R„

lfl07 
Decm ber 7.


