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B fory Sir Jokn Stanlsy, Enight, Cldef Justice, and My, Justics
8ir William Burkite,
RUP CHAND (PLAINTIFF) . DASODHA. aAND ANOTHER (DEFENDANTE).*
Guardian ad litem — dppeal—Guardian ad litem not made a party by appel-
’ lant— Limitation,

Where a guardian od litem f a defendsnt respondert was not made a
party to an appesl filed by the plaintiff until after the period of limitation
for filing such appeal had expired, it wns held that the appeal was mot for
this reason time-barred. Kham Karan v. Har Dayal (1) followed.

THE factsof this case, so far as they are necessary for the
purposes of this report are as follows. The suit was brought by
one Rup Chand, for a declaration that he and his uncle Hardwari
Lal, were beneficially entitled as members of a joint Hindu family
‘to all the ancestral property derived from one Narain Das. The
defendant Musammat Dasodha, the widow of Laliu Mal a greab
grandson of Narfain Das, defended the suit upon the ground that
the family was separate. Musammat Dasodha was'a minor, and
was represented in the Court of first instapce by a guardian ad -
litem. The suit was dismissed. The plaintiff appealed, but did
not implead the guardian ad litem. When the mistake was
discovered an application was made to the High Court to rectify
the mistake; but this was not done until after the period of
limitation for the appeal had expired. At the hearing a preli-
minary objection was taken by the respondents that the appeal
was barred by limitation.

Mr. W. Wallach, the Hon’ble Pandit Sundar Lal and Babu
Jogindro Nath Chaudkri, for the appellant.

Pandit Moti Lal Nehru and Dr. Satish O’hanol/ra Banergi,
for the respondents. , ’

StaxLey, C.J., and Burkirr, J—Mr. Moti Lal for the
respondents raised a pre]imina.ry objection to the hearing of this.

. %Pipgt Appeal No, 190 of ‘1905 from a decree of Nihal Chandra, Sibs .
ordmato Judge of Saharanpur, dated the 26th of April 1005,

(1) (1851) L, L By, 4 AIL, 87,

'




1907

Rur CHEAND

.
DasdDHA.

66 THE INDIAN LAW REPORTS, [vor. xx¥%.
-

appeal, namely, that it is barred by Lmitation. The defendant,
respondent to the suit, Musammat Dasodha, is a minor and was
represented in the Court below by a guardian ad litem. In the
memorandum of appeal which was filed the guardian ad {ifem
was not made a party to the appeal. This it issaid was due
to the fact that in the copy of the decree which was furnished to
the appellants the fact that there was a guardian ad litem was not
stated. The memorandum of appeal was filed within time, but
the application which was subsequently made to add the name of
the guardian ad litem to the record was made some months after
the expiry of the time allowed for the presentation of the appeal,
Ttis now said that the appeal was not complete until the guardian
ad litem was added, and that when that was done the appeal was
barred by the Statute of Limitation. Ithas been decided in a case
in this Court, namely, the case of Khem Karan v. Har Dayal (1)
that a suit may be brought against a minor before a guardian has
been appointed and that limitation runs from the date of the plaint
and not from the appointment of the guardian, We think thata
memorandum of appeal should be governed by the same consider-
ations, 'We may point outi that a guardian ad l'btem is not a party
_fo asuit or appeal. He is merely named in the record as the
person appointed by the Court to look after the interest of the
minor. We think that the memorandum of appeal was filed
within fime, and that there is mo substance in the objection.
We therefme disallow the objection.

We now come to the merits of the appea] The plaintiff,
Rup Chand, who is a grandson of one Narain Das, deceased,
brought the suit out of which the appeal has arisen for a declara—
tion that he and his uncle Hardwari Lal were ben eﬁcially entitled
to all the ancestral property derived from Narain Das, on the
allegation that the descendants of Narain Das formed a joint
Hindu family, and that he, the plaintiff, and Hardwari Lai

a3 the surviving male members of that family were now entitled

absolutely to the entire property. The defendant Musammat

Dascdha is the widow of Lala Mal, deceased, who wasa great-

grandson of Narain Das. She claimed through her husband a life

interest in one-fourth of the property of Narain Das. The parol
(1) (1881) I.L, R, 4 All, 87.
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evidence which was given in support of Musammat Dasodha’s case
was extremely unsatisfactory,in factso weak as to be almost
worthless, but a number of documents were adduced in evidence
which satisfied the learned Subordinate Judge that prior to and at
the death of Lalu Mal in July 19083, the family had ceased to be
joint. We think it unnecessary to-refer particularly to these
documents. In the lengthy judgment of the Subordinate Judge

they are referred to, but we may point out that one or two of

these seem to form an insurmountable barrier to the granting of
the relief which the plaintiff seeks. On the 30th of June 1902,
a document whieh is called a deed of compromise was prepared
between Musammat Gomi as the certificated guardian of
Musammat Dasodha, the widow of Lalu Mal, which is signed by
Hardwari Mal and also by Kedar Nath, a grandson of Narain
Das, In which the ancestral property was divided between the
.members of the family. Now the plaintiff Rup Chand was no
party to this instrument; but we find that shortly after its execu-
“tion, namely, on the 5th of July 1902, he executed a bond in favour
of a ereditor in which he hypothecated one-fourth of the property
describing himself as being the owner of one-fourth. In that bond
he gives an assurance to his creditor that he was the absolute owner
of the one-fourth, without the participation of anyone else. A
similar bond was executed by him on the 25th March 1903. In
view of these documents, which are supported by a number of other
documents to which we have not been particularly referred, we
think that the family was not joint at the date of their execulion
and that the Court below could not have come to any other
conclusion than that at which it arrived. We dismiss the appeal

with costa,
‘ Appeal dismissed.
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