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1907 We now make the order which the Subordinate Judge should
Baraz Powr Dhave, in our opinion, passed anl declare that the suit abated on
2 the death of the original plaintiff, Musummat Parbhawati, afid
D that the order substituting Musammat Durga as plaintiff in her
stead should not have been made. Wegivethe costs of the appeal
‘to the appellant, )
We think it right to say that our judgment in this appeal is
not to be taken as in any way prejudicing the rightr of Musammat
Durga to institute any suit she may be advised against the
appellant in respect of the mortgaged property.
Appeal decreed.
1907, REVISIONAL CRIMINALL

November 13.

Bejfore My, Justice 8ir George Knor.
EMPEROR ». TABARAK ZAMAN KHAN. ®
Aet No. XLV of 1860 {Indien Penal Code), scetions 182, 211 — Criminal Pro-

cedurs Code, section 195—Injformation given o the police alleged to L

Jalse—Procedure— Nolice,

Where a Distriet Magisbrate upon a report made:by the police that infor-
mation given to them charging 2 porson with a specific erime is false, orders
the person giving such infermation to be proscented under seetion 211 of the
Indian Penal Code, such order is not an order to which seCtion 195(8) of tha
Code of Criminal Procedure applics, neither is the order passed withoub jurise
diction if no previous notice to show cause is given to theaceused, The more
proper course, hiowever, would be to It the jnformant bring his witnesscs
into Court, hear them out, and then, if the case was considercd to be o fulse
case, to pass an order that the informant should be tried under scetion 211 of
the Indian Penal Code. Queen Empross v. Ganga Rum (1), Emperor v. Tula
(2) and Haibat Ehan v. Emperor (3) distinguished,

TaE facts of this case are as follows :—

One Tabarak Zaman Khan on the 7th June last sent a lebter
written by himself through his servant Sumera to the Sub-Ins-
pector of Kampil Police Cirele, charging one Sukba Ahir with
having committed the offence of theft. The police investigated
the case, and, cousidering the charge not proved, sent in what
15 known as neksho B, They asked that tho case might bo
expunged from the register of crimes and that a case might be

% Criminul Refevence No, 585 of 1007, by Muhammad Lshaq Khan, Sessions
Judge of Farrukhabad, in respeet of an vrder of D, Calnan, Distriet Magistrate
of Farrukhabad, dated the 18th of July 1907,

(1) (1865), L L. 1, 8 AL, 88, (2) (1907) L L. 3, 29 AlL, 697,
©(8) (1005) T T, X, 83 Cale,, 3L
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ingtitute1 against Tabarak Zaman K}mn for having given false
information to the Polics. The prbeeedings never went any
fdrther and neverreacied any Court. The District Magistrate
after perusing them passed an order to the effect that a case
might be instifuted against Tabarak Zuman Khan and that he

should be charged with having committed an offence under

section 211 of the Indian Penal Code. Against this order
Tabarak Zaman Khan applied in revision to the Sessions Judge,
who, being of opinion that the Magistrate’s order was irregular
as having been pasred withont notice to Tabarak Zaman Khan,
submitted the record to the High Court under scetion 488 of the
Code of Criminal Procedure with the recommnendation that the
Magistrate’s order should he set aside.

Kxox, J.—~Tabarak Zaman Khan op the 7th June last sen
a letter written Ly himself throngh his servant Sumera to the
Sub-Tnspector of Kampil Police Circle, charging one Sukha Ahir
with having committed the affence of theft. The police investi-
gated the case, aud, considering the charge not proved, sent in
what is known as makshe B. They asked that the case might
be expunged from the register of erimes and that & case might be
insbituted agaibst Tabarak Zaman Khan for having given false
information to the Police. The proceedings never went any
furthier and never reached any Courh. The District Magistrate
after perusing them passed an order to the effect that a case
might bo instituted against Tabarak Zaman Khan and that be
should be charged with having committed an offence under see-
tion 211 of the Indian Penal Code. The learned Sessions Judge
was asked to consider this order and to send it on to this Court
for revision. He has done so. e considers that in passing the
order he did, the Magistrate took action under sestion 195, clause
(b) of the Code of Criminal Prosednre. He is of opinion that the
applicant shonld have been given an opportunity to prove the
charge which had been brought by his servant, and that an order
of this kind, being an ovder prejudicial to Tabarak Zaman Khan,
should not have been passed without mnotice given to Tabarak
Zaman Khan, The order passed by the Distriet Magistrate could
not have been an order under section 195(b) of the Code of
Criminal Procedure, By making his report at the police thana
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at Kampil, Tabarak Zamart Khan kad committed no offence in ,
or in relation to, any proceéding in any Court, the more 80, as he
did not follow up his report by complaint in any Court. Seetion
195(b) has no application to the case, and the argument based by
the learned Sessions Judge upon it falls to the ground. The
cases which the learned Sessions Judge has referred to in his
letter of reference to this Court, wiz., King Emperor v. Ganga
Ruam (1) and Emperor v. Tulz (2), refer to complaints which had
been lodged in a Criminal Court, and in both these cases no
further action could be taken against the complainant except
under a sanction expressly given under section 195 (U) of the
Code of Criminal Procedure. The case of Hatbat Khan v.
Emperor (3) was a case in which ¢ a judieial inquiry  had
been held by a Court. Here also a sanction under section 195
(b) would have lLeen necessary before any action could he taken
against the complainant.

The argument that the order should not have heen passed

_without notice to Tabarak Zaman Khan, in my opinion proceeds

too far. If the view taken by the learned Sessions Judge le
correct, then an order passed by the District l{}.{agisﬁrate upon
what is known as naksha B. to the effect that an accused person
should be sent up for trial for murder or theft, when the Police
considers that there 15 no case of murder or theft, would be an
order withoub notice given to the supposed murderer or thief, to
show cau-e why such prejudicial order should not be passed
against him. Asa rule in cases like the one before me, the safer
and more proper eourse is undoubtedly to let the informant
bring his witnesses to the Court, hear them out, and then pass an
order, if the case is considered {o be a false one, to the effect that
the informant be tried for having instituted a false ease ;but T am
not prepared to hold that the Magistrate while passing an order
like the one under reference is acting without jurisdiction merely
because the informant had not an opportunity given him to show
eause why a case under section 211 should not be instituted
against him. The esse hefore me is really one for inquiry under
section 182 of the Indian Penal Code, and not under section 211

(1) (1885) L L. R, 8 All, 88, (2) (1907) L I, R., 29 AlL, 587.
(3) (1905) L L. R, 33 Calc., 81.
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of the Indian Penal Code. After these remarks I decline to 1907

1nte1fere and return the record to the Court below for sueh action ~

EMrruor
as 1t may think necessary to take,

.
TABARAY -
ZAMAN

APPELLATE CIVIL. Kljm
November 21,

B fory Sir Jokn Stanlsy, Enight, Cldef Justice, and My, Justics
8ir William Burkite,
RUP CHAND (PLAINTIFF) . DASODHA. aAND ANOTHER (DEFENDANTE).*
Guardian ad litem — dppeal—Guardian ad litem not made a party by appel-
’ lant— Limitation,

Where a guardian od litem f a defendsnt respondert was not made a
party to an appesl filed by the plaintiff until after the period of limitation
for filing such appeal had expired, it wns held that the appeal was mot for
this reason time-barred. Kham Karan v. Har Dayal (1) followed.

THE factsof this case, so far as they are necessary for the
purposes of this report are as follows. The suit was brought by
one Rup Chand, for a declaration that he and his uncle Hardwari
Lal, were beneficially entitled as members of a joint Hindu family
‘to all the ancestral property derived from one Narain Das. The
defendant Musammat Dasodha, the widow of Laliu Mal a greab
grandson of Narfain Das, defended the suit upon the ground that
the family was separate. Musammat Dasodha was'a minor, and
was represented in the Court of first instapce by a guardian ad -
litem. The suit was dismissed. The plaintiff appealed, but did
not implead the guardian ad litem. When the mistake was
discovered an application was made to the High Court to rectify
the mistake; but this was not done until after the period of
limitation for the appeal had expired. At the hearing a preli-
minary objection was taken by the respondents that the appeal
was barred by limitation.

Mr. W. Wallach, the Hon’ble Pandit Sundar Lal and Babu
Jogindro Nath Chaudkri, for the appellant.

Pandit Moti Lal Nehru and Dr. Satish O’hanol/ra Banergi,
for the respondents. , ’

StaxLey, C.J., and Burkirr, J—Mr. Moti Lal for the
respondents raised a pre]imina.ry objection to the hearing of this.

. %Pipgt Appeal No, 190 of ‘1905 from a decree of Nihal Chandra, Sibs .
ordmato Judge of Saharanpur, dated the 26th of April 1005,

(1) (1851) L, L By, 4 AIL, 87,
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