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The plaintiff joined as a defendant to the suit Sita Ram, respon-
dent, who, he said, was his eo-sharerand had refused to join in
bringing the suit. The Court of first instance dismissed the claim
as against Deo Hans and decreed it against Sita Ram. The
plaintiff acquiesced in this decree and did not appeal against that

part of it which dismissed his claim against Deo Hans. Sita Ram.

appealed, making the plaintiff and Deo Hans respondents to the
appeal. 'The lawer appeliate Court decreed the appeal and dis-
missed the suit. The plaintift has preferred this appeal, and con-
tends that the Court below ought to have made a decree in his
favour against Deo Hans. This contention is untenable. The
plaintiff having submitted to the decree of the first Court dismis-
sing the claim against Deo Hans; and there being no appeal by
the plaintiff against Deo Hans, the appellate Court could nob
on the appeal of Sita Ram make a docree in favouar of one res-
pondent against the other. Several rulings baving been cited to
us, bub the case most in point is that of Farzund Ali Khan v.
Bismillah Begum (1), This ruling is against the appellant,
"The appeal fails and is aceord ngly dismissed with costs.
Appeal dismissed.

Before Sir John Stanley, Knight, Chisf Justice, and Mr, Justice Sir William
Byr kite,
BALAK PYURI (DErErDANT) ¢, DURGA (PLAINTIFF) AND
orTHERS (DEFEXDANTS). ¥
Civil Drocedure Code, section 865—Death of sole platatiff—Claim of one of
the defendants fo continue the suit as platntiff—Abatcment of suit.

The original plaintiff sued for redersption of o mortgage excculed by her
father. She claimed asthe only unmarried dsughter of three, arraying as
defendants, besides the mortgagee, hor surviving married sister dnd the minor
children of tho second sister, deceased. During the pendency of the suit the
plaintift died. Held that, the claim being personal ta the plaintiff, the suit
abated and that the surviving sister could not be permitted to curry on ihe
suibin substitution for thie original phintiff,

Tuis was a suit brought by one Musammat Parbhawali, one
of the four daughters of one Nar Singh Bhan, for redemption of
two mortgages of the 7th of July 1871 and 26th of Heptember
1871, execnted in favour of the Akhara Danchaili t3 securo two

® First Appeal No. 91 of 1905 from = decree of Ra]mth Sahib, Sub-
ordinate Judge of Allahabad, dated tho 24th of March 1905,

(1) (1904) L L. R, 27 AlL 23,
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sums amounting together to Rs, 6,000, Nar Singh Bhan died on
the 1st of July 1886, and tpon his death some litigation ensued
between the parties who were interested in his property, and on
the 19th of February 1895 possession of the substantial part of
the mortgaged property was surrendered by the Akhara to the

‘surviving three daughters of the mortgagor; only a small tiled

Louse of little or no value remaining with the mortgagees. The
plaintiff Musammat Parbhawati was at this timea minor, The
present suit was instituted by Musammat Parbhawation the 12th
of May 1904, but on the 5th of December 1904, after the plead-
ings had becn filed by the respective parties, the plaintiff died.
Upon her death, however, an application was made by Musam-
mat Durga, one of the plaiutif’s married sisters, a defendant in
the suif, to have her name removed from the list of deféndants
and substituted as the sole plaintiff. The Court below acceded
to this application, caused the name of Musammat Durga to be
entered on the record as plaintiff in place of ber sister and pass-
ed a decree in her favour. From this deerec the defendant Balak
Puri appealed to the High Court.

The Hon’ble Pandit Sundar Lal and Babu Duwrga Charan
Banerji, for the appellant. ‘ ’ ’

Maulvi Ralmat-wllal and Babu Jogindro Nuth Mukerji,
for the respondents, -

SraNLEY, C.J,, and Burkgiir, J.—~-This is an appeal against
the decree of the Subordinate Judge of Allahabad in a suit
brought by Musaimmat Tarbhawati, one of the four daughters of

‘one Nar Singh Bhan, for redemption of two mortgages of the 7th

of July 1871 and 26th of September 1871, executed in favour of
the Akhara Panchaiti to secure two sums amounting together to
Rs. 6,000. Nar Singh Bhian died on the 1st of July 1886, and upon
his death some litigation ensued between the parties who wers
interested in his property, Tb is unnecessary to deal with thia
Litigation ; suffice 16 to say that on the 19th of February 1895
possession of the substantial part.of the mortgaged property was
surrendered iy the Akhara to the three surviving daughters of
the mortgagor; only a small tiled house of little or mo value
remained with the mortgagees. The plaintif Musammat
Parbhawati wasat this time awinor, It is alleged by the Akhara
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Panchaiti thet on the 5th of February 1895 a sum of Rs. 5,700
was paid to the daughters of Narsmgh Bhan as representing
swrplus collectious of the profits recovered by the Akhara as
mortgagees. Whether or nob this sum was paid it is unnecessary
for us to determine. We did not think it necessary, in the view

which we take of the case, to ask Mr. Banerji, the learned advo--

cate for the appellant, to lay before us the evidence in support of
this alleged payment. The learned Subordinate Judge appears
to have had considerable doubt as to whether this payment was
made or not; but as we have said, however this may be, we do
not consider it necessary to determine it in the present appeal.

On the 126h of May 1904 the present suit was instituted by
Musammat Parbhawati abovementioned, but on the 5th of Decem-
ber 1804, after the pleadings had been filed by the respective
parties, Musammat Parbhawati died. Now on a perusal of
the plaint it is clear beyond doubt that the right which she
claimed was a personal right. Her case was that as the unmar-
ried daughter of her father, Nar Singh Bhan,she was at the time
"of his death entitled to the entire of his property to the exclu-
sion of her sistors, Iler claim isset forth in the second paragraph
of the plaint, Her surviving sister Musammat Durga, and also
the heirs of a deccased sister, were sued as defendants in the suit.
If Musammat Parbhawati l'ad lived and the suit had come to a
hearing during her lifc and been determined in her favour, she
would have becn entiiled to the exclusion of Musammat Durga
and the other defendants to the propery in dispute, for the estate
of a Hindu daughter, and that estate would have determined
with her death, and, therefore, it appears to be clear that her suit
was oue to establish a personal right, and it did not survive, bub
abated upon ber death. Upon her death, however, an applica-
tion was made by Musammat Durga who was, as we have said,
a defendant in the suit, to have hier name removed from the list
of defendants and substibuled as the sole plaintiff, The Court
below acceded to this application, we think improperly. The
claim of the plaintiff Parbhawati being a personal ¢laim did not
survive; on the contrary the suit abated upon her death, and it
was not competent for the Court below to substitute Musammab
Durga as plaintiff in her place. - ‘
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1907 We now make the order which the Subordinate Judge should
Baraz Powr Dhave, in our opinion, passed anl declare that the suit abated on
2 the death of the original plaintiff, Musummat Parbhawati, afid
D that the order substituting Musammat Durga as plaintiff in her
stead should not have been made. Wegivethe costs of the appeal
‘to the appellant, )
We think it right to say that our judgment in this appeal is
not to be taken as in any way prejudicing the rightr of Musammat
Durga to institute any suit she may be advised against the
appellant in respect of the mortgaged property.
Appeal decreed.
1907, REVISIONAL CRIMINALL

November 13.

Bejfore My, Justice 8ir George Knor.
EMPEROR ». TABARAK ZAMAN KHAN. ®
Aet No. XLV of 1860 {Indien Penal Code), scetions 182, 211 — Criminal Pro-

cedurs Code, section 195—Injformation given o the police alleged to L

Jalse—Procedure— Nolice,

Where a Distriet Magisbrate upon a report made:by the police that infor-
mation given to them charging 2 porson with a specific erime is false, orders
the person giving such infermation to be proscented under seetion 211 of the
Indian Penal Code, such order is not an order to which seCtion 195(8) of tha
Code of Criminal Procedure applics, neither is the order passed withoub jurise
diction if no previous notice to show cause is given to theaceused, The more
proper course, hiowever, would be to It the jnformant bring his witnesscs
into Court, hear them out, and then, if the case was considercd to be o fulse
case, to pass an order that the informant should be tried under scetion 211 of
the Indian Penal Code. Queen Empross v. Ganga Rum (1), Emperor v. Tula
(2) and Haibat Ehan v. Emperor (3) distinguished,

TaE facts of this case are as follows :—

One Tabarak Zaman Khan on the 7th June last sent a lebter
written by himself through his servant Sumera to the Sub-Ins-
pector of Kampil Police Cirele, charging one Sukba Ahir with
having committed the offence of theft. The police investigated
the case, and, cousidering the charge not proved, sent in what
15 known as neksho B, They asked that tho case might bo
expunged from the register of crimes and that a case might be

% Criminul Refevence No, 585 of 1007, by Muhammad Lshaq Khan, Sessions
Judge of Farrukhabad, in respeet of an vrder of D, Calnan, Distriet Magistrate
of Farrukhabad, dated the 18th of July 1907,

(1) (1865), L L. 1, 8 AL, 88, (2) (1907) L L. 3, 29 AlL, 697,
©(8) (1005) T T, X, 83 Cale,, 3L




