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Refore My, Justice Banerfi and Mr. Justice Ailman.

1907 RADHA BAI (Pratyriry) ». KAMOD SINGH AND OTHEES
June 21. (DErENDANTS)- #
e

Adet No. XVI of 1882 (Jhansi Incumbered Bstates Aot ), saotions 8 and 28—
Mortgage— Unlawful consideration—dot No. IX of 1872 (Indian
Contract dct), section 28dct No. IV of 1882 ( Trausfor of Froperty
det), section 43.

Held that o mortgage exccuted by a mortgagor who was at the time
disqualificd under section 8 of the Jhansi Incumbered Estates Act, 1852, was
@ contracs entered imto for an uniawful consideration within the meuning
of section 23 of the Indian Contract Act, aud that scction 43 of the Transfor
of Property Act, 1882, could not be prayed in aid to empower the mertgagoo
to bring a suit for foreclosure afber Ltho mortgagors’ disability had ceased,

THis appeal avose oubt a suit for foreclosure of a morigage
made on the 10th of July 189G by the defendant+, Kamod Singh,
Btagwant Singh, Ratan Singh, Hiva Singh and Mangal ‘Singh,
the last two of whom were minors on that date and executed the
document through their guardian, Kamod Singh. TlLe defendants
Nos. 6 and 7 are the sons of Kamod Singh and were made
parties as members of a joint Hindu family. The defendauts,
Bhagwant Singh, Ratan Singh, Hira Singh and Mangal Singh
are the sons of Gandharp Singh, who died in 1891, Under the
Jhansi Incumbered Estates Act, No. XVI of 1852, Kamed
Singh and Gandbarp Singh had been declared to be disqualified
proprietors, and admittedly were so when they executed the mort-
gage in suit. The court of first instance (Subordinate Judge.
of Jhansi) on this ground refused to'grant a decree for foreclosure,
but passed a decree for money against Bhagwant Singh’ and
Ratan Bingh two of the sons of Gandharp Singh.. The plaintiff
appealed to the High Court, contending that she was entitled to
a decree for foreclosure, and the defendants Bhagwant Singh
and Ratan Singh filed objections under section 561 of the Code
of Civil Procedure contending that the claim for a money decres
against them was barred by limitation.

Babu Jogindro Nath Choudhri and Babu Durge Charan
Bane'rjm, for the appellant.

My, Karamat Husain, for the respondents,

Bawgrsr and ArgMaN, JJ.—This appeal arises out of % auit
for foreclosure of & mortgage made on the 10th of J uly 1896 b}f

“luaxu Appeal No, 221 of 1905 from u deerea of  Pramoalha x\ nq
merfiy Subord nate Judgy of Shaugi, dated the 23ud of M ay LU0
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the defendants, Kamod Singh, Bhagwant Singh, Ratan Singh,
Hira Singh and Mangal Singh, the laat two of whom were minors
onthat date and executed the docnment through their guardian,
Kamod Singh. The defendants Nos. 6 and 7 are the s'ms of
Kamod Singh and have been made parties as members of a joint

Hindu family. The defendants, Bhagwant Singh, Ratan Singh,"

Hira Singh and Mangal Singh are the sons of Gandharp Singh,
who died in 1891, Under the Jhansi Incumbered Estates Act,
No. XVI of 1882, XKamod Singh and Gandharp Singh had been
declared to be dizqualified proprietors. One of the disabilities
attaching to this declaration was that those persons were incom-
petent to mortgage their proprietary rightsin land or any part
thereof [see section §, clanse (¢) (1)]. Under section 28, clause
(b) of the Act, this disability extended to any person succeeding
to the proprietary rights of those persons, and therefore to the
sons of Gandharp Singh after his death. It is an admitted fact
that at the date of the execution of the conditional sale deed in
_guestion, the executants of that doecument were lubouring under
this disability. The Court below has on this ground refused to
enforce the deed and grant a decree for foreclosure:but it has
made a decree for money against Bhagwant Singh and Ratan
Singh, two of the sons of Gandharp Singh, apparently overlooking
the prﬂovisions of section 28 to which wethawve referred above.
~If a money decree could be passed against those persons, there is
no reason why a similar decres should not have been passed
~against Kamod BSingh. The plaintiff appeals from the decree
of the lower Court and contends that, having regard to the
provisions of section 43 of the Transfer of Property Aet, she was

entitled to a decree for foreclosure, inasmuch as the mortgagors -

were subsequently released from disability on the 3rd of Novem-
ber 1896. In our opinion this plea cannot prevail, The
consideration for the loan was the mortgage of their property by
the disqualified proprietors. Such a mortgage being forbidden
by the provisions of the Jhansi Incumbered Estates Aet, the
consideration was one forbidden by law. It wasalso of a nature
which if permitted would defeat the provisions of that Act. The
~agreement therefore was one the consideration of which was

unlawful within the meaning of section 23 of the Contraot Act,
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and was consequently void. The provisions of section 43 of the
Transfer of Property Act cannot be applied to an agreement of
this nature. This disposes of the first plea taken in +he
memorandum of appeal. The second plea is that the plaintiff is
in any event entitled to a money decree against the respondents

. Nos. 1 to 5. This plea might have prevailed had the eclaim

for a money decree not been barred by the law of limitation. The
bond provides that the amount secored by it is o be repaid by
anpual instalments of Rs. 700, half of which is to be repaid on
the 15th of Pus Sudi and the other half on the 15th of Jeth Sudi
every year., It further provides that on the instalments remain-
ing unpaid for two years the mortgagors shall pay the whole of
the amount together with intercst in a lump sum. It isadmitted
that no instalment was paid. The last of the two years’ instal-
ments became payable on the 4th of June 1898, "Therefore under
the terms of the bond the whole amount secured by it became
payable on that date and time began to run under article 75,
schedule TT of the Limitation Aect, from that date. There is no
question of waiver in this case. Asthe suit was not brought untit
after the expiry of six years from the date on which the whole
amount of the debt became due, the claim for-a money decrse
was barred. In this view the second plea taken in the
memorandum of appeal must fail and the objection rajsed on
behalf 6f the respondents under section 561 of the Code of Civil
Procedure must prevail, the result being that the plaintiff’s suit
mush stand dismissed. We accordingly dismiss the appeal with
costs, and, allowing the objections under section 561 with costs,
dismiss the plaintiff’s suit. We do not interfere with the order
of the Court below in regard fo the costs of the defendants in that
Court. ‘ »
Appeal dismissed.



