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1907 HADHA BAI (F ia in titf)  v. KAMOD SINGH AK» o t h e e s

June 27. ( D e fe n d a n t s ) -  *
Incumlered JSstates AotJ, sections 8 and 28—

Mortgage—Unlawful consideration—A ct Ifo. I X  oj 1872 (Indian
Contraci A ct), section 23—Aoi No. IV  o f  1882 (  Transfer o f  Irc^perti/
ActJ, section 43.
Eeld that a mortgage executed by a mortgagor wlio was at tlio time 

disqnalifiod under section 8 of tlio Jliansi Incusnbered Estate’s Act, 18S2, whs 
a contract entered into for an unlawful consideration witliin tlie meaning 
of sGcfcion 23 of tke Indian Contruct Act, aud that scctiou 43 of tlie Transfer 
of Property Act, 1882, could not be prayed in aid to empower tbe inorfcgag-oe 
to bring a suit for foreclosure after tlio mortgagors* disability liad ceased.

T his appeal arose out a suis for foi'ecio.sui’e of a moingage 
made on the lOfch of July 18^0 by tlie defenclaat-̂ , Kamod Singh, 
Bhagwant Singh, Ratan Singh, Iliva Singh aud Man gal '"Singh, 
the last two of whom were minors on that date and executed the 
document through their guardian, Kamod Singh. The defendants 
Nos. 6 and 7 are the sons of Kamod Singh and were made 
parties as memhers of a joiut Hindu family. The defendants, 
Bhagwant Singh, Ratan Singh, Hira Singh and Man gal Singh, 
are the sons of Gandharp Singh, who died in 1891. Under the 
Jhansi Incumbered Estates Act, No. X V I  of*" 1S82, Kamod 
Siugh and Gandharp Singh had been declared to be disqualified 
proprietors, and admittedly were so wheil they executed the mort­
gage in suit. The court of first instance (Subordinate Judge- 
of Jhansi) on this ground refused to'grant a decree for foreclosure, 
but passed a decree for money against Bhagwant Singh' and 
Eatan Singh two of the sons of Gandharp Siugh.. The plain lift 
appealed to the High Court, contending that she was entitled to 
a decree for foreclosure, and the defendants Bhagwant Singh 
and Ratan Singh filed objections under section 561 of the Code 
of Civil Procedure contending that the cla,im for a money decree 
against them was bairred by limitation.

Babu JogindTo Nath Chaudhvi and Babu Duvgo/ OkchTOijn 
Banerji, for the appellant.

Mr. Karainat Husciin, for the respondents.
Banjbbji and Aikman, JJ.—'This appeal arises out of*St suit 

for forecjosare of a mortgage made on the 10th of July 1896 by
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the defendants, Kamod Singh, Bhagwant jSingh, Ratan Singhj 1 9 0 7

Hira Singh and Mangal Singh, the laat two of whom •were minors ' babha 
on^hat date and executed the dociimenfc throngh their guardian,
Kamod Singh. The defendants Nos. 6 and 7 are the sins of Kamod 
Kamod Si ugh and have been marie parties as members of a joint 
Hiadu family. The defendants, Bhagwant Singh, Ratan Singh, ’
Hira Singh and Mangal Singh are the sons of Gandharp Singh,
■who died in 1S9L Under the Jliansi Incumbered Estates Act,
Ko. X V I  of 1882. Kamod Singh and G and harp Singh had been 
declared to be dif-qualified proprietors. One of the disabilities 
attaching to this declaration was that those persons were incom­
petent to mortgage their proprietary rights in land or any part 
thereof [see section 8, clause (c) (1)]. Under section 28, clause 
(6) of tBe Act, this disability extended to any person succeeding 
to the proprietary rights of those person?, and therefore to the 
sons of Gandharp Singh after his death. It is an admitted fact 
that at the date of the execution of the conditional pale deed in 
question, the executants of that document were labouring under 
this disability. The Court below has on this ground refused to 
enforce the deed and grant a decree for foreclosure : but it has 
made a decree for money against Bhagwant Singh and Eatan 
Singh, two of the sons of Gandharp Singh, apparently overlooking 
the provisions of section 28 to which we4iave referred above.

- I f  a money decree could be passed against those persons, there is 
no reason why a similar decree should not have been passed 
against Kamod Singh. The plaintiff appeals from the decree 
of the lower Court and contends that, having regard to the 
provisions of section 48 of the Tran'̂ fer of Property Aet, she was 
entitled to a decree for foreclosure, inasmuch as the mortgagors 
were subsequently released from disability on the 3rd of Novem­
ber 1896. In our opinion this plea cannot prevail. The 
consideration for the loan was the mortgage of their property by 
the disqualified proprietors. Such a mortgage being forbidden 
by the provisions of the Jhansi Incumbered Estates Act, the 
consideration was one forbidden by law. It was also of a nature 
which if permitted would defeat the provisions of that Act. The 
agreement therefore was one the consideration of which vpas 
unlawful within the meaning of s«>ction 23 of the Goiitraot Ac%



1907 and was consequently void. The provisions of section 43 of the
Transfer of Property Ac  ̂ cannot be applied to an agreement of 

13AI this nature. This disposes of the first plea taken in -the
memorandum of appeal. The second plea is that the plaintiff is 

8iNeH in any event entitled to a money decree against the respondents 
, Nos. 1 to 5. This plea might have prevailed had the claim 

for a money decree not been barred by the law of limitation. The 
bond provides that the amount secured by it is ô be repaid by 
anDual instalments of Rs. 700; half of which is to be repaid on 
the loth of Pus Sudi and the other half on the 15th of Jeth Sudi 
every year. It furbher provides that on the in-̂ talments remain­
ing unpaid for two years the mortgagors shall pay the whole of 
the amount together with interest in a lamp sum. It is admitted 
that; CO instalment was paid. The last of the two yearg>’ instal­
ments became payable on the 4th of June 1898. Therefore under 
the terms of the bond the whole amount secured by it became 
payable on that date and time began to run under article 75, 
schedule II of the Limitation Act, from that date. There is no 
question of waiver in this case. As the suit was not brought until: 
after the expiry of sis years from tlie date on which the whole 
amount of the debt became due, the claim forra money decree 
was barred. In this view the second plea taken in the 
memorandum of appeal must fail and the objection raiaed on 
behalf of the respondents under section 561 of the Code of Civil 
Procedure must prevail, the result being that the plaintiff's suit 
must stand dismissed. We accordingly dismiss the appeal with 
costs, and, allowing the objections under secbion 6fil with, costs, 
dismiss the plaintiff’s suit. We do nob interfere with the order 
of the Court below in regard to the costs of the defendants in that 
Court.

Appeal dismissed.
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