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profits and costs. It could never be contended that if before he 
executed the decree he sojd the property or a portion oi it that 
this sale deed without express words would carry with it tTne 
right to the mesne profits and costs. In the decision of this Court 
in £ccm Sahai v, Gayâ  (1) Mr. Justice Mahmood has further 
illustrated the difference between a transfer of property and a 
transfer of a decree. It is the respondents’ misfortune, if, when 
obtaining a sale deed of the property, they negleo-ted to provide 
either that the decree should be asbigned to them or that the 
decree-bolder should be bound to execute the decree and put 
them into possession. We wish to point out that in deoiding this 
appeal m favour of the appellant, we do so on the ground that 
no application could legally be made to execute the decree under 
section 232. We make this remark lost our present decision 
should prejudice any suit which the respondent may be advised to 
institute in order to get the benefit of their sale deed. As a 
result, we must allow the appeal, set aside the order of the lower 
appellate Court and restore that of the Court of first instance with 
costs.
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KANIZ FATIMA (Dbubndant) v. WALI-ULLAH ahd oi’HEES (PlAIN tisjs).* 
Benamidar- Suit for  sale OH a mortgage— B eene gimiij hGnmnidar a rirfhi to 

ndeem—Might to rcdscm not mailed of~^Suhsoiiuent swUfor redemjj- 
lion by alleged heneficial oiviiar iarre^.
A doci'ce for sale on a mortgage was passed {jiving a right of redoxaption 

to a puisne raortgagoe. The puisne mortgagea did not redeem and tlie decrco 
becamo aljsoluto. S eld  tluit ao subscqueut suit for vedeinptioii woi l̂d lio by 
a person alleging tliat he was the real puLsue mortgagee and that the person ' 
whose nam? appeared in the dccrco as puisne mortgagee 'was merely a bona- 
midar.

T h e  facts of this ease are as follows

Ilf 1891 the predecessor in title of one Musammat Sadiq-un- 
nissa made a mortgage in favour of Hakim War is Ali of the pro
perty in suit. On the 18th of January 1897 Sadiq-un-nissa and 
her husband made a mortgage of the same property in favour of

* Second Appeal No. 599 of 1906, froxn a decree of Fir-aiubar Joshi, 
Subordinate Judge of Ba.reilly, dated the 12th of Aj)ril 1900, conflming a 
decree of Banke Bihari Lul, Muusif of Bareillv, dated the 30th of June 
X905. ^

(1) (1SS4) L L . B., 7 All,, 107.
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one All (Jan. In 1900 Hakim Waris AU bronglit a suit upon Mg- ioo7 
mortgage, making All Jan tlie puisne* mortgagee, a party to the ' 
suit. In that suit Hakim Waris AH got a decree for sale, au 
opportunity being given both fco the mortgagor and to Ali Jan, to W a l i -  

ledeem Waris All’s mortgage, The mo'rtgage was not redeemed, 
and an order absolute was passed under section 89 of the 
Trans Ter of Property Act. The present stiit was brought by 
one Wali-ullahj who came into Court alleging that he was the 
real mortgagee of the mortgage of 1897, and that Ali Jan was 
his benamidai’j and he sued on the strength of his secret title 
to bring the property to sale after redeeming Waris Alî a 
mortgage. There is no suggestion that the prior mortgagee 
knew that Ali Jan was merely a benamidar. The Court of 
first instance (Munsif of Bareilly) gave the plaintiff a decree 
and this decree was confirmed on appeal by the Subordinate 
Judge. The present appeal was preferred by one of the defen
dants, Kaniz Fatima, who purchased the property from Musam- 
,mat Sadiq-un-nissa in 1893.

Mr. Muhammad Ishaq Khan and Miinshi Jang Bahadur 
TiCtl, for the ap̂ )ellant.

M au lvi Ghulam Mujtaha, for the respondents.
AlKMiN, J.—This appeal arises out of a suit brought by the 

plaintiff Wali-ullah for sale upon a mortgage after redemption 
a prior mortgage. It appeals that in 1891 the predecessor in 

title of one Musammat Sadiq-un-nissa made a mortgage in favour 
of Hakim Waris Ali of the property in snit. On the 18th of Jan
uary 1897 Sadiq-un-nissa and her hi.isband made a mortgage of 
the same property in favour of one Ali Jan. In 1900 Hakim 
Waris Ali brought a suit upon his mortgage, making Ali Jau, 
the puisne mortgagee, a party to the suit. In that suit Hakim 
Waris Ali got a decree for sale, an opportunity being given both 
to the mortgagor and to Ali Jan to redeem Waris Ali’s mortgage.
The mortgage was not redeemed, and an order absolute waa pa'̂ sed 
under section 89 of the Transfer of Property Act. The respon
dent, Wali-nllah, now comes'into Court alleging that he was the 
real moTtgagee of the mortgage of 1897, and that AH Jan was his 
benamid.ar, and he_ sues on the strength of his secret title to bring 
the property to sale aftesr redeeining Waris Thei:©
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is no suggestion that the prior mortgagee knew that Ali Jan was 
merely a benamidar. The Courts below have giv€n the plaintiff 
a decree. Kaniz Fatima, who purchased the property from Mi ŝ- 
ammat Sadiq-un-nissa in 1893, eoniea here in second appeal.

In my opinion the first plea in the memorandum of appeal 
must be sustained. The plaintifi’s benamidar was given an 
opportunity to redeem and failed to avail himself of it. In my 
opinion it is ''now too late for the plaintiff to cojppe in and treat 
the order absolute passed against his benamidar as a nullity. It 
has been held in many cases that a decision passed in a suit 
brought by a benamidar binds the beneficial owner. I see no 
reason why a similar rule should not be applied to the case of a 
suit brought against the benamidar. In my opinion the plaintifi: 
is bound by the decree in Waris Ali’s suit and he has lost his right 
of redemption. It may be that, as representing Ali Jan, he may 
pay the money due to the prior mortgagee if an application is 
made for the sale of the property, but in my opinion his suit, as 
brought, ought to have been dismissed.

For the above reasons I allow the appeal and set aside the 
decrees of the Courts below. The appellant will have her costs 
in all Courts.

______________ Appeal decreed,

REVISIONAL CIVIL.
Before Mr, Jtist^oe Ai&man.

ABDUL HAMID (PiAiNTiPp) v. EIAZ-UD-DIK (Dei'ENDAht) *
Civil Procedure Code, section 506 —Arldiration—Meferenee made orally, hut 

reduced to writing ly the Oourt—Irregulariiy,
Wliare botli parties to a pending Suit consented to a refereace to ftrbitra” 

tion and an ovder of reference was tlicn and there made by the Court in the 
presence of the parties, though not upon a written application, it was Asld 
that It was not open to the Court, having regard to the provisions of section 
510 of the Code of Civil Procedure, to supersede that reference, the arbitrator 
not having declined to act. Nvssermnjee JPesionjee v. Meer Mynoodeen 
Khan (1) distinguished. Slmma Smdram Iyer v. Aldul L a tif  (2) and Lu~ 
xttmilai v. Majee Widina Cassmi (3) followed.

T h is  was an application for the revision of a decree of the 
Court of Small Causes at Agra. The applicant filed a suit^ainst

• Civil Kevieion No„34 of 1907, iigainBt the decree of Muhammad Sirajud- 
din, Judge of the Court of Small Causes, Agra, dated the gth of March 1907.

(1) (1865) 6 Moo. I. A., 134. (2) (1899) I. L. E„ 27 Calc,, 61.
(3) (1899) I  L. R„ 23029.


