
The result is that tliat portion of the plaiutiffs suit, iu respect 1889 
of which this appeal has been preferred, must be dismissed. Scrta  E a st

The appellant will be entitled to his costs in this Court on the BAHADaa 
sum at which this appeal ia valued, and iu the lower Couit on the «• 
whole amount claimed by the plaintiff. KnMAar

0 . D. P. Appeal allowed,.
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Befoi'6 Mr, Justioa Tottmham and Mr. Justice Banerjee.
G. CHISHOLM (DBffENDANT) v. GOPAIj OHUNDEft SURMA 1889

( P l a i s t i f p ),«

Sef-eff̂ —Croas-demand arUing out of the same iramaotion—Civil Procedui'e
Code {Act XIV of i m ) ,  s. 111.

When the defence raises a cross-demand which is found to arise out of the 
same transaction as, and is connected in its nature with, the plaintiff’s siiit̂  
the defendant is entitled to have an adjudication of it, although it may 
not amount to a set-oiE under a. I l l  of the Civil Procedure Coda,

Bhagbat Panda  v. B a m le i Panda  (1) relied on ; Clarh v. Suthnavaloo  
Chetti (S) referred to.

Suit for the recovery of arrears of salary.
The defendant, who was the Agent of The Rivers Steam Navi­

gation Company at Behali, on the 28th November 1882,

think there is sulEcient evidence to charge them all jointly. 'Whether it 
would be or is possible, or whether it is the fact and could be proved by any 
other evidence, that the whole of this joint family are in possession of the 
patni is adifFerent matter, but as the record at present stands, we do not think 
there i« sufScicQt evidence to support the finding of the learned Judge, but 
we decree this appeal on the ground that the plaintifiE cannot sustain this 
suit by reason of her not having been the registered proprietor at the time 
\rhen the suit was brought, and by reason of the provisions of s. 78 -of 
Bengal Act VII of 1876. We express no opinion whatever as to any finding 
of the learned Judge with reference to the joint liability of the defendants 
except we think that tlie evidence at present on the record is not suf&cieat 
to Buatain it. The appeal wUl be decreed with costs.
0. D, p. Appeal decreed,

•AppeaJ from Appellate Decree No. 1474 of 1888, against the decree of 
H. Luttman-Johnson, Esq., Judge of the Assam Talley' Distriotsj dated 
the 8th of May 1888, affirming the decree of Baboo Madhub Ohundcr 
Bardolai, MunsifE of 'Tejpurf,dated the 31st January 1887.

(1) I, L. B., 11 Oak, 567. ( 2 ) 2  Mad. H. C., 296.



SvnHA.

1889 appointed the plaintiff hia mohurir at the Steamer Gh^t on a
G. Ohisholh of P®̂  mensem. The plaintiff was at first allowed

GopAii services of three chowkidars on Es. 6 per mensem each, but
ohdmdeb in March 1883 this number was reduced to two by the defen­

dant. In July 1884 the plaintiff tendered his resignation, and on 
the 1st September following was relieved of his duties. After re­
peated demands for payment, the plaintiff brought this suit to 
recover the sum of Rs. 890 which he claimed on account of 
arrears of his salaiy and the wages of the chowkidars up to the end 
of August 1884, after giving credit to the defendant for various 
sums of money amounting to Es. 204 paid from time to time.

The defendant contended that on account of goods and property 
damaged, lost, or not accounted for by the plaintiff, he was en­
titled to set-off the sum of Rs. 624-6-3 made up of the following 
items:—

(1) Tea-lead, damaged through plaintiff’s Rs, As. P,
^negligence, value ... 188 0 0

(2) A boat lost while in charge of the
plaintiff, value ... ... 60 0 0

(3) Timber in plaintiffs charge not ac­
counted for, value ... ... 13S 0 0

(4) Kayah’s stores received from steamer
and not delivered or accounted for, 
value ... ... ... 84 12 0

(6) Advance paid when plaintiff -was
serving as Garden Mohurir ... 25 15 0

(6) Freight on goods landed from steamer
realized, but not paid to defendant 7 11 3

(7) Amount received from the Steam Na­
vigation Company on account of 
salary ... ... ... 130 0 0

Total Rs. ... 624 6 3
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As regards the last item the defendant alleged that thiB .plain* 
tiff had received this sum of money from the Rivers Strain 
Navigation Company on account of his salary in additioti to th^ 
sum of Rs, 204 which the plaintiff admitted had'Jbeen paid to 
him on the same account by the defendant.



Both the Extra Assistant Commissioner of Tejpur and the issa 
Judge of Assam ou appeal decreed the plaintiffs claim in full, (i, c u i s h o l u  

holding that inasmuch as the items claimed as set-ofif were not qop'ao 
ascertained sums of money within the meaning of a  111 of the 
Civil Procedure Code, they could not be' set off against the
plaintifit’s clfim. The defendant appealed to the High Gourt.

Baboo Pran Nath Pundit for the appellant.

Baboo Jogendro Nath Ghose for the respondent.

The judgment of the High Court (Tottenham and B aner- 
JBE, ’JJ.) -was as follows:—

This appeal has been preferred by the defendant in a suit 
brought against him by the plaintiff to recover arrears of salary.
The defendant disputed the amount due. In his written state­
ment he has set out a number of items for which he claimed
credit; and the total of which, if allowed, would reduce the
plaintiff’s claim by Rs. 624 odd,

Both the Courts below decreed the plaintiff’s claim in full, 
holding that none of the items set out by the defendant in hia 
defence came within the scope of s. I l l  of the Code of Civil Proce­
dure and could not be claimed as a set-off. Against this decision 
the present appeal has been brought. As regards most of the 
items set out by the defendant we concur with the lower Court ia 
thinking that they do not come within the scope of s. I l l ,  for 
most of them are not ascertained amounts due by the plaintiff.
It is true that they are all specified amounts, but specified 
amounts are not necessarily ascertained debts. As regards, how­
ever, one of the items, it was not pleaded as a set-off, but it was 
alleged to be payment on account of salary for which the suit is 
brought. The'plaintiff has given credit for Bs. 204, as having 
been paid from time to time. The defendant pleaded a 
further payment of Rs. 130. That payment he did not allege to 
have been made personally to the plaintiff, but he alleged that the 
plaintiff had received it from the Steamer Oom.pany whose servant 
the defendant was, and which -was in a sense, therefore, empIoy> 
er of the plaintiff also, although it may be that the defendant had 
employed &e plaintiff without any reference to the Steamer Cona- 
pany. Be that as it may, if the plaintiff actually received Rs. 180
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18B9 from the Steamer CoTnpaay on account of monthly salary, that 
ĈHISHOLM amount will have to be credited in the present suit. At all events 

Gopai. Court should have enquired into this item, and not treated it  aa 
Ohdndbb a claim to set-off, under s. H I  of the Code. Then as regards 
SOBMA. QQjjj,j.>g judgment aa claimed

by the defendant, although most of them may not, ,and do not, 
come within the scope of s. I l l ,  still we think, independently 
of that section, that the defendant was entitled to bring them 
forward, and have an adjudication in respect of them in this suit. 
They were in the nature of oross-claims, and were so connected 
-with the plaintiff's claim for salary as servant and ageijt of' the 
defendant, that it would seem inequitable to compel the defen­
dant to have recourse to a separate suit to recover them. This 
has been laid down in Glat'h v. Ruthnavaloo Ghetti (1), It  was 
there said “ that the right of set-off will be found to exist not 
only in cases of mutual debts and credits, biit also where the 
cross-demands arise out of one and the same transaction, or we 
60 connected in their nature and circumstances as to make it 
inequitable that the plaintiff should recover and the defendant 
be driven to a cross-suit.” That decision was followed not only 
in later cases in the Madras Court, but also followed in this 
Court, in a case of Bhaghat Panda v, Samdeb Panda (2.) ; 
and we think that the law there laid down is applicable to the 
present suit. The claims as made by the defendant arise for the 
most part out of the relation set up by the plaintiff in this suit, 
as a suit of master and serrant, or principal and agen t; and , so 
for as these items are claimed in respect of the alleged neglect 
or misconduct of the plaintiff in his capacity of servant of the 
defendant, we think that the defendant was entitled to have 
the claims enquired into. Of course there may be, as regards 
each item, several reasons why the defendant may fail in recover­
ing, still those are matters which will have to be enquired into, 

We therefore direct that the case be sent down to the Court 
of first instance to be re-tried.

Costs will abide the.result.
0. D. P . . Jppeal allowed and Case remmded.

(]) 8 Mad. H. 0., 296. (2) L L  B., l l  Golc., p. 567-
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