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PO, RASHID-UN-NISA (Pramrrer) o. MUHAMMAD ISMATL KHAN
1509 AND OTHERS (DEFENDANTS).
1‘[;’1:',2]& ﬁ; 10 [On appenl from the High Court, North Wesern Provinees at Allahabad].

Civil Procedure Ocde (Act XTI of 1482), section 24d--TFzeccution of devree—
Parties to suils— Miver represenialion of in suits— Appuintment of
“married woman® to ba guardian ad litem contrary {o section 457 of Civil

Procedure Code—Suit by minor to +b aside devees and sales in exeentfon—

Separate suit —Quardiens and Wards Aet (TIIT of 1890, section 53.

The words © parties fo {he suit ** in section 244 of the Civil Procedure Code
" (Aet XIV of 1883) menn, persons who have been properly made pavties in aceord-
ance with the provisions of the Coda. ]

Where contravy to the provisions of scetion 457 of the Codo a minor had
Dbeen represented {hroughout certain litigation by & married woman, her sister and
guardian of her person, who was appointed her guardian ad lifem.

Held that the minor had not heen properly represented in the litigation, and
that a suit by her to set asidle decrees, and sales which had taken place in execu-
tion of them, and as to which she alleged frand and breach of trust was nob
barred by scetion 244, :

Section 53 of the Guardians and Wards Act (VIIL of 1890) does not give a
married woman who is guardian of the person of a minor a preference to the
appointment of guardian ad kitem of such minor, That scelion leaves section
457 of the Civ'l Procedure Code unlouched, the cffect of 1he lwo sections read
togetber heing that a proper guardian of the person of the minor may, if pro-
perly qualificd, Lo preferred as the guardian ad litem.

APPEAL fiom a judgment and deciee (Bth August 1902) of the
High Cowt at Allalabacd which reversed a judgment and decree
(7th October 1899) of the Couri of tho Subordinate Judge of
Meeiut, and dismis-ed l:e appellant’s suit.

The suit was brought on 21st September 1898 for a declaration
that two decrees dated 16th Septemler 1891 and 28ih August
1894, and three sales in execution of decrees, 20th February
1892, 20th  June 1892, and 8th July 1896 were invalid and
should be set aside so far as the plaintiff was concerned.

Bardar Khan oue of two brothers dled on 1st May 1888
leaving two dsughters Ulfa'-un-nissa and Rashid-un-nisza (the
plaiutiff), an illegi.imuate son Abdnl Majid, and his brother Maula
Dad Klan who were entiled under the Muokammadan law to
succeed to slares of his estate as follows, nawely, the daughters &
each, and the brother §. Sardar Khan cwned a 9 biswas share
in Mahal Bakimanda in the villsge of Gairupur, and on his death
Maula Duad Ktan applied f r mutation of names in the Revenue

Present:~Lord ATEINsoN, Lord Cornrins, Sir AnprEw Scobra and Sir AR-
THUR WILSON,
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registers. Ulfat-un-nissa porporting to ast on behalf of her minor
sister Rashid-un-nissa oppesed the application, and allowed it to
be rupposad that Abduel Majid was the legirimate son of Sardar
Khau which excluded Maula Dud Khan from inheriting any
po.tion of the estate. By agreemeut dated 22nd December 1888
the dispute was referred to arbitaiion and the award, dated 181h
January 1889 allotted to each of the claimants shares as follows,
namely, Manla Dad Klan 13 biswas 2} biswansis, Ulfat-un-nissa
2} biswas, Rashid-un-nissa 23 biswas, and A bdul Majid 2§ biswas
12} Dbiswansis. Mulation of names was made in accordance with
the award and has ever since been acted ou.

The estate of Sardar IKhan was liable for several mortgage
debts. One Fateh Cuaud who had obtaiued a deerce against him
on 18th December 1882 with a charge on a 6 biswas thare in the
village of Gaisapur proceedel to execuse it, and Lhe sale was
fixed for 20.h June 1839. Maaly Dad Khan purchased the decree

from Fateh Chand on 10sh June 1839, and on 23.d April 1891,
applied for execution, and after apportioning the mortgage money
on the shares held by him and the other heirs of Sardar Khan,
sought to bring to sale the s'ares of the other heirs in the 6
biswas share ordered by tue desree to be sold. In thess exe-
cution proceedings Ulfat-un-nissa was appoiuted guardian ad litem
of her minor sister Rashid-un-nisa. ~ On 20th February 1892 a 4
biswas 17} biswansi shave out of the § biswas share mortgaged
was sold by the court anl purciased by Maula Dad Khan, heing
the first of the sales whiel the plainiill cluimed to have set aside,

On 17th Japuary 1883 anuther decree had been obtained by
a firm of Sant Lal Moti Lol agiiust Sardar Khan with a charge
on a5 biswas share in Gaisupur, and the decree was, on 6th April
1889 transferrel to the four sons of Maulu Dad Khan, namely
Muhammad ismail Khan, Dost Muhammad Klan, and Taj
Muhammad Khan the three original defendants, and Niaz Mu-
hammad Khan, the husband of the plaintiff. In execution of that
decree the 5 biswas share was s)ld on 20th June 1892 and
purchased by the defendant Muhammad Ismail Khan. This was
the second sale impeached by the plaintiff,

Sardar Khan had also on 18th May 1886 mortgaged with
possession & 2} biswas share of Gaisapur to Maula Dad Khan and
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subsequently taken a lease of the said share. On 26th May 1891
a suit was brought for rent due under the said lease in whichon
16th September 1891 a decree was obtained, and a$ the sale in
execution of the decree, the sons of Maula Dad Khan, en 8th
July 1896, purchased the shares of Ulfat-un-nis-a aud the appel-
lant in certain re-ervoirs and vats. This was the third sale
sought to be cancelled, and it was also sought fo cet aside the
decree of 16th September 1891, '

One Achal Das was another credifor, and in his favonr Sardar
Khan had, on 81st January 1852 executed a bond, which was on
8th April 1889 transferred to the sons of Maula Dad, who on
28th August 1894 obtained the second decree which the plaintiff
now sought to have declared invalid.

At the institution of the suit the plaintiff was a minor and her
hushand Niaz Muhammad Khan acted as her nesxt iriend. The
plaint alleged that the arbitration award made on the death of
Sardar Khan, the purchase of the decrees, and the sale of the
plaintift’s legal share wers illegal and fraudulent ; that her share
in her father’s property was 3 biswas; that the two decrees dated
September 16th 1891, and 28uh August 1894 were not binding
on her bacauss her sister Ulfat-un-nissa had in the suits been
improperly appointed her guardian ad lilem, and the sales in
execution of decres were invalid not only for that reason, but
also because Maula Dad Khan was debarred by section 232 of the
Civil Procedure Code from egecuting the decrees in pursuance
of which the sales were made. The plaintiff prayed for cancel-
lation of the decrees and salesand a restoration to possession

“of her full share of 3 hiswas with mesne profits and costs.

The defendants Muhammad Ismail Khan, Dost Muhammad
Khan, and Taj Mubammad Khan slone defended the suit, They
denied fraud and collusion, and that the purchases by Maula
Dad’s sons were benami for their father ; asserted the validity
of the decrees and sales in execution ; claimed a full ghare of
three biswas if the award were set aside, and pleaded that the

-suit was barred by the provisions of section 244 of the Code of

Civil Procedure,
The Subordinate Judge held that the plaintiff was not pro-

“perly represented in the mutation proceedings, and that the
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award made on 13:h January 1539 was not binding on her ; that
Maula Dad's sons made j»
nis-a had no vight to net as the plaintift’s guardian and thai her

urelinss benmi Tor him ;) that Ulfat-uo-

interests were adverse to the plainiitf and being a married
woman she could net legaliv be her guardian ad fitem, and that
the plaintiff was nob properly represen-ed by herin the exeesu-
tion proceedings. As 3 the want of proper representasion in
the execution proceediugs and suits and Muula Dad’s improper

action in dealis g with t::e deerees he suid :(—

“ We have alveady seen that Mauln Dad was appointed by the District
Judge as the guardian of the properties of the phintifl. 1t is an admifted fach
that when Sant Lal's decrec was cxcoutel Manla Dad acied as plaintifi's guar-
dian, Maula Dad himself was the de fecfo. Tho decree was executed, the pro-
perties sold and purchased by Maula Dad and the interest of the minor was not
even attompted to he saved. 1t could hardly be therefors said that the minor
was duly represonted in the execution preceedings of Sant Lal’s decree, Maula
Dad who was the certificated guardian wus not appointed as o gunrdian ed litem
by order of the court, The proceedings thevclore against the minor wwere ubter-
ly illegal,

« In the evecntion proceedings unggr the decree of Achal Das it is shown
that the minor, the plaintifi, was nob duly represented., The execution proceed-
ings therefore are not binding as wgainst the minor plaintiff,”

¢ It has further been contended on behalf of the plaintiff that Maula Dad
being himself o judgment-debtor after Sardar Khan’s death and he having
bought the decrees, had no right to oxecule the decress, Section 232, Civil Pro-
cedure Code is very clear and supporls *the above contention. The ruling in
Banarsi Das v, Maharani Kuer (1) also supporls the nhove contention. Itis
therein 1aid down that the purchase by one judgment-debtor of a decrec esting-
uishes the liability under the decree and he can sue for contribution and not
execute the decree,

¢ As T have already found in the present case that the plaintiff, a minor,
was not duly vepresented in the execution proccedings, and inasmuech ag all the
execubion proceedings are not binding on the plaintiff she having been a minor
unrepresented in thosc proceedings, she could therefore bring a vegular suit.*

The Subordinate Judge accordingly made a decree giving
the plaintiff the relict she claimed.

On appeal by the defendants to the High Coutt & Divisional
Bench of that Court (Sir JoBN STANLEY, C. J., AND MR, JUSTICE
BURRITT) said as to the plaintiff’s right to sue :

- #The decrees upon which those execution proceedings wers founded ave not

in any way impeached in the suit, nor could they be., The impeached transacs

‘tons were proceedings of those decrees in execution and this being =0, it was

the proper course for the plaintiff, if she had any objeation to make to the exeocution
(1) (1883) L, L, R, 5, All, 28, ab-p, 83.
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of the decress, to raise these objections under the provisions of section 244
of the Code of C.vil Procedure and not by a separale suit. 1l Maula Dad Khan
was not entitled o execute the decrees or if there was any irregular.ty in the
proceedings which were taken in carrying out the execution, it was open to the
Plaint.ff or any ons who was injured thereby to apply under section 244 and
have these quest.ons decided DLy the court executing the decres, they boing
questions ¢ arising between the parties, o ihe su.t in which the decres was
passed, or their representatives, and relating to the execution ' of the decrees,
It is not open to the plaint.ff in an independent su:b now to impeach the procesd-
ings so had in execution. As regards the bond, dated the 31st Junuary 1882, in
favour of Achal Das, it is admitied that there bas been no sale of any property.
Consequently we may putit out of account as the plaintiff hasin no way heen
damnified in vespect of it,’*

The High Court therefore reversed the decision of the Sub-
ordinate Judge and di:missed the suit with costs. On this
Appeal )

Cuve, K. 0, and W. A. Bailkes for the appellant contended that
the provisions of section 244 of the Civil Procedure Code (Act X IV
0f 1882) were 1o bar to the present suit, Clause (¢) of that section
provides for the decision, by the cour: executing a decree and
nob by separate suit, of * questifns arisig between the parties to
the suit in which the decree was passed.’ In this case the
appellant was a minor aud was not properly represented -in the
suits in which the deerces were made, and she was, therefore, it
was submitted, not really a party to the suit at all. One of the
grounds alleged why the decrees and sales under them should be
set aside was that they had been brought about by frand and
breach of trust on the part of those who eonducted the proceed-
ings which led to them ; and another was that purchases had been
made benami, and to such a case the scetion was not applicable.
Reference was made to Mokendro Narain Chaturaj v. Gopal
Mondul (1), Murigeya v. Hayut Suhed (2), Huassan Ali v.
Gawzi Ali Mar (8), and Prosuwano Kumar Sunyul v. Kuli Dos
Sanyal (4). Where the:e is fraud the decrees and sales could be
treated as invalid, a decree against a minor not properly repre-
sented was null and void, the provisions of section 448 of the Civil
Procedure Code being imperative, Hanuman Prased v. Muham-
mad Ishag (5). The plaintiff was not properly represented

{1) (1890} I, T. R., 17 Cale., 769 (777, 754)  (8) (1998) L. L. R., 81 Oalo,, 179.
(%) (1898) I, T, R, 28 Bom., 237, 4 (18‘.:2)1 L. R., 19 Calo,, 683

L. R, 191, A 166,
(2) (1906} L, L, R,, 28 All, 137,.
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in the suits becanse, although her sisler was appointed ber
guardian ad litzm, she wasa *“ married woman” and her appoint-
men’ was illegal under s ¢’lon 457 of the Civil Procedure Cudo.
The procedure in connexion with the aypellant’s property was
illegal, her guardian Maula Dad Khan having taken an unfair
advantage of his p.sition and comimitted a breach of lis trust,
and section 232 of the Civil Procedure Code, debarred him as
one of several judgment-debtors purchasing a joint decree, from
execusing such decree, Banarsi Dus v. Mahorani Kuar (1)
In any ca-e the dealing with her property in the mutation pro-
ccedings and the award by which she was deprived of her proper
share in her father's property did not come within the scope of
gsection 244, but neces<itated a snit to set them aside: since attaining
majority she had never con-ented to or ratified those proceedings.
The sales should be declared invalid and vuid as against the
appellant who was a minor neser legally represented, snd
neither the respondents nor their father Maula Dad Khan were
competent to bring to sale her property and become possessed of
it themselves, Reference was made to the Civil Procedure
Code (IT of 1908), section 47 (corresponding to section 244 of

“the Code of 1832, and being as a procedure section retros-
pective) which enabled this court to say it did not apply : the
Guardians and Wards Act { VIE of 1890), section 20, Act XL
of 1858, section 7, and Civil Procedure Code 1882, section 460
were also referred to.

De Gruyther, K. C.,and B. Dube for the respondents contend-
ed that section 244 of the C de was a bar tu a separate suit to set
aside any of the proecedings in execurion challenged in the pre-
sent litigation. The questions for decision here were all questions
relating Lo the execution of deccees; and the appellant, it was
submitted, was sufficiently represented in,and therefoie a party to,
the procecdings. In Khigrojmal v. Duim (2) it was held that
certain sales could not be voided or set aside (or mere irregulari-
ties of procedure in obtaining the decrees, but if the eourt had
sold the property of per-ons who were not parties to the proceed-
ings or properly represented on the record the decrees and sales
‘would be void as against such persons, and might be disregarded

(1) (1882) L L. R, 5 AlL, 2883),  (2) {1904) I, L. R.,82 Calo,, 296,
L.,R., 82 L A, 25,
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without any proceduse to ze’ them azide. Buab the court execut-
ing the decrees would be the proper tribunal to decide whether
thoge persous had been properly represented ov not in the proceed-
ings. If Ulfat-un-nissa was uot a proper person to be appointed
guardian of Titem of the appellant, her appoinfment was a mere
irregularity and not a ground for setting aside the decrecs, and
sales which took place in execution of them:see Walian v. Banke
Behari Pevshad Singh (1) which was opposed to Hanuman Pra-
sad v. Muhammad Ishag (2) cited for the appellant. Bub a
guardian ad litem of a minor only represonted the infant, and not
the property, and by section 53 of the Guardiansand Wards Aet
(VIII of 1890) a gnardian of the person of the minor is given a
preference in making an appointment of a guardian ad litem : not-
withstanding section 457 of the Code therefore, Ulfat-nn-nissa, who
was guardian of the appellants’ persen, was qualified for appoins-
ment as guardian ad litem ; s> that there was no want of proper
representation in the suits : see Rule 4 wwder Aet VIIT of 1890.
Prior to that Aes the cours had & diseretion, but after the amend-
ment of seciion 443 of the Civil Prozednre Code by section 53
of Act VIIT of 1890 the eourt had no discretion except when no
guardian had been appointed. No provision of Muhammad m law
prohibits a married weman foom being guwrdian of a minor or
her property. Reference was nrule to section 9 of Act VIII of
1890 : Civil Procedure Cude, sections 232 and 443 ; and the Indian
Trusts Act (II of 1852), seciion 53 {which provision as to persons
qualified for trustees) applied to the North-Western Provinces.
There was no fraud here ; the case of Prosunno Kunar Saayil v,
Kali Das Sunyel (3) was applicable, and it should be held thab
section 244 of the Code harred the suit.

Ouwe, K. C., replied referring to Kundun Ll v. Gujudhar Lul
(4) which decided that the appointment of o married woman as
guardian ad litem notwithstanding seesion 457 of the Code was
nct a mere irregularity, [DeGruyther, K. C., veferred to Kachayi
Kuttioly Haji v, Udwmpwethalo Kunbi Putra (5) a contrary
decision.]

(1) (19%3)]3 L. R, 80 Oalo 1021 (3) (1892) L. L. R., 19 Cale., 683 :

301 A, L. R, 191 A, 166,
(@) (1905) 1. L. R, 23 All 187 (138, (4) (1607) 1. L. R, 29 AlL, 728,

9, 141,
(5) (1905) I I, R., 29 Mad, 5,
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1909, July 30th :—Thejudgment of their Lordships was deli-.

vered by Sir ANDrREW ScOBLE.

Muhammad Sardar Khan, the father of the appellant, died
on the 1st May 1888, possessed of a half share in mauza
Gaisupur and other property, and leaving as his heirs according
to Muhammadan law (1) Ulfat-un-nisa, anadult daughter by his
first wife; (2) the appellant Rashid-un-nisa, aged four years,
daughter by his sceind wife; and (3) a brother named
Mauladad Khan, Each of them was entitled to a third share in
the estate. He also left an illegitimate son, named Abdul Majid
Khan, for whom he made provision in his lifetime, by a gift of a
share in his mauza of Gaisupur, leaving nine biswas of that pro-
perty to bedivided among hislegitimate heirs at the rate of three
biswas apiece. :

At the time of his death Sardar Khan was indebted to the
following persons i~

(1) to Fateh Chand for Rs. 8,280-11, under a decree dated
the 18th December 1882 ;

(2) to Achal Das for Rs. 2,500, under a bond dated the 31sb
January 1882 ; :

(8) to Sant Lial and Moti Lal, for Rs. 2,294-1 under a de-
cree, dated the 17th January, 1883 ; and

(4) to his brother Mauladad K'han, undera possessory mort-
gage deed for Rs. 14,000, dated the 18th May 1886. |

On the 9th May 1888, Mauladad Khan filed an application
for mutation of names in respect of Gaisupur in favour of the
three legal heirs of she deceased, This application was opposed
by Ulfat-un-nisa, on the ground that Abdul Majid (who was then
a minor and as to whose illegitimacy she was silent) was entitled
to half the estate, to the exclusion of the brother, Maunladad
Khan. And the matter was referredto the arbitration of one
Abdul Karim Khan, who made his award under date the 12th
January 1889, whereby he gave the largest share of the property
to Abdul Majid, and reduced the share of the appellant Rashid-
un-nisa from 3 to 2} biswas. In this- arbitration Ulfat-un-nisa
represented herself as acting as guardian of the minors, Abdul
‘Majid and Rashid-un-nisa, and her general attorney, one Siraj

. Ahmad, signed the award on their behalf, This award seems to
78
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have been so far acted on that mutation of names was ordered to
be wade in conformity with it.

While these proceedings were pending Ulfatun-nisa, on the 18th
July 1888, applied to the District Judge of Meerut for a certifi-
cate of guardianship under Act 40 of 1858, in regard to both
minors, and hexr application was opposed by Maunladad Khan, as re-
gards Rashid-un-nisa, on various grounds, one being that the minor .
was married to his son, Niaz Muhammad Khan, and that he
“ maintained and looked after”” her. He therefore asked that a
certificate of guavdiansbip might be granted to himself. His
petition is dated the 2nd August 1888 ; and by an order of the
District Judge of Meerut, dated .the 13th April 1889, it appears
that Ulfat-un-nisa had wishdrawn her elaim, and a certificate of
management of the girl’s estate was granted to Mauladad ; but, as
“ the uncle cannob properly be constituted guardian of the girl's
person,” the Judge directed that she should ¢ remain in charge
of her half-sister Ulfat-un-nisa.” ,

Meanwhile, Mauladad was actively engaged in settling the
claims against Sardar Khaw’s estate. On the 6th April 1889,
he purchased, in the name of his four soms, the decree held by
Sant Lal and Moti Lal, for the sum of Rs. 2,500; and on the
8th April 1889, he purchased, in the same names, the claim of
Achal Das for the sum of Rs 8,000. On the 10th June 1889,
he purchased, in his own name, the decree held by Fateh Chand
for the sum of Rs. 12,842-2, He thus became the sole. creditor
of Sardar Khan’s estate. He died on the 22nd July 1893,
and the present respondents are two of his sons, and the repre-
sentatives of a third son, »

The fourth son, Niaz Muhammed Khan, who, as has already been
stated, is the husband of the appellant, instituted the present sait
on behalf of his wife, then a minor of fourteen years of age, on
the 21st September 1898. The object of the suit is to obtain a
dleclaration that two decrees and three sales in esecution affecting.
her share in her father’s estate are invalid as against the appel=
lant, who was a minor and not legally represented in the Pro-

- ceedings from which they resulted;and, for the same reason,

that the ‘submission to arbitration, and oonsequent award,
reducing her share from 8 to 2% biswas, are not hinding on: her,
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It was not seriously contended before their Lordships that
these arbitration proceedings, so far as the appellant’s interest
is concerned, could be supported. She was then aboub four years
of age, and her consent seems to have been taken for granted to
what was no doubt considered a fair family arrangement, Bub
it has never been ratified by her, and is imperative as regards
her interest in her father’s property. It is true that, in the
award, her sister Ulfat-un-nisa is described as acting ¢ for her-
self and as guardian of Abdul Majid Khan and Rashidan, mi-
nors”; but at the date of the award, the 12th January 1889, an
application was actually pending in her name in the court of the
Distriet Judge of Meerut for a certificate of guardianship of these
minors, and this application was rejected by the above mentioned
order of the 13th April, 1889. The statement in the award was
therefore unjustified, and the appellant is entitled to the declara-
tion which she seeks, that the award is a nullity, as far as she is
concerned.

Mauladad;Khan, as has already been stated, had in 1889 got
into his own hands all then existing claims against Sardar Klhan’s
estate, and after a short interval, he procecded to realize them.
On the 28:d April 1891, he applied for execution of Fateh
Chand’s decree, and in his application the appellant is deseribed
as ¢ Musammat Rashidan, minor, under the guardianship of her
gister Musammat Ulfat-un-nisa,” On the 16th May 1891, a
similar application was made, in the name of his four sons, for
execution of Sant Lal’s decree, and init thelappellant is described
s “ minor ... under the guaspdianship of Mauladad Kban” and
there is no room for doubt that though the sons were the nominal
applicants, Mauladad was the person really intevested in the ap-
plication. In the sales which followed on these applications, the
decree-holders were, in hoth cases, the purchasers. On the 26th
May 1891, Mauladad broughta suit to recover interest on the
mortgage which he himself held, and in the plaint, the appellant
is described as ¢ under the guardianship of her sister Ulfat-un-
nisa, ” who, he states, is ¢ certificated guardian of her person,”
and “has been made guardian ad litem.” In this case the
decree was made in the absence of both the female defendants.
No step appears to have been taken to enforce the bond to Achal
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Das until after Manladad’s death, which occurred on the 22nd
July, 1893. On the 4th January, 1894, his four sons put the
boud in suit, and ebtained an ex parie decree on the 28th August,
1894. In tnis case also the appellant is deseribed as “unier the
guardianship of bLer sister,” who, by order of the Court, dated
105h March 1894, was appointed guardisn ad litem. The pos-
sessory mortgage in favour of Mauladad Khan is admittedly
still in force.

The learned Subordinate Judge found that the proceedings
impeached in the plaint failed as against the plaintiff (appellant),
because she was not properly represented in them. He held that
Ulfat-un-nisa, as a married woman, could not have been appoint-

‘ed goardimm ad litem, and that Manladad, whose sons were

merely benami purchasers on his behalf, had an interest alverse
to bhat of the minor, and was therefore disqualifiel. The High
Court on appeal sep aside his decree, and dismissed the suit npon
the ground that

« the decrces upon which the execution procesdings were founded are not in
any way impeached in the suit, nor could they bo. The impeached transactions
were proceedings on those decrees in exeeution, and, this being so, it was the
proper course for the plaintiff, if she had any objection to make fo the execu-

tion of the decrees, fo raise these objestions under tho provisions of section 244
of the Code of Civil Procedure, and not by & separate suib,’

With all respect to the learned Judges of the High Court,
their Lordships are unable to agree with this conclusion, Section
244 of the Civil Procedure Code applies to questions arising
between parties to the suib in which the decree was passed, that
18 to say, between parties who hame been properly made parties
in accordance with the provisions of the Chde. Their Lordships
agree with the Suhordinate Judge that the appellant was never a
pacty to any of these sui's in the proper sense of the term. Her
sister, Ulfat-un-nisa, was & married woman, and therefore was
disqualified under section 457 of the Code from Leing appointed

guardian for the suit, and Mauladad’s interest was obviously

adverse to that of the minor. An ingenious argument was put

forward by counsel for the respondents to the effect that as sec-
tion 53 of the Guardians and Wards Act (Act VIII of 1890) gives
a preference to the appointment of the guardian of the person of
a minor as guardian for the suit, and as Ulfat-un-nisa was guardian
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of the person of her minor sister, she could properly have been

appointed her guardian ad Iitem in thess proceedings. Bub this-

argument isopen to the obvious objection that the later enactment
leaves section 457 of the Code untouched, and that the effect of
she two statutes, read together, is that.a proper guardian of the
person of a minor may, if properly qualified, be preferred as his
or her guardian ad litem. '

For these reasons their Lordships will humbly advise His
Majesty that this appeal should be allowed, that the decree of the
High Court shonld be discharged with costs, and that, subject to the
payment, or allowanee on account, by the appellant of any sum
that may be found to be due by her in respect of the possessory
mortgage of the 18th May, 1886, the decree of ,the Subordinate
Judge should be restored.

The respondents must pay the costs of the appeal.

' Appeal allowed,

Solicitors for the appellant :— 7. C. Swmmerhays & Son.

Solicitors for the respondents:—Ranken Ford, Ford & Ches-
ter. :
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IZZAT-UN-NISA BEGAM axp aNorgeR (Two oF Tig|DEFENDANTS) ». PARTAB
SINGH (PrLAINTIFF) AND OTHERS (THE REMAINING DEFENDANTS),
[On appeal {rom the High Court, North-Western Provinces at Allahabad.)
Mortgage—Sale of morigaged properiy=——Purchasers—Sale subject to prior
encumbrances— Purchase by dacree holder — Suit fo recover from purchaser
the amount dus on prior cncumbrances wher they have been, after fhe
purchase, declared tnvalid. '
Certain villages wera pub up for #c in exeoution of a decree under section
88 of -the Transfer of Property Aot (IV of 1882), and it was notified in the pro-
clamation of sale that the property was to be sold subject to two prior mortgages
of 25th May, and 2nd December, 1877, The decree-holder {the predecessar in title
of defendants) obtained leave fo bid and became the purchaser of eight of the
villages, Subsequently, as the result of suits to enforvce them, the two mortgages
of 1877 were, by decrees of the Privy Council and the High Court respectively,
declared to be invalid. In a suit brought by the vendor againsh the representa~
- tives of the auction purchaser to recover the amount due on the two mortgages
of 1877, ag ¢ unpaid vendors’ purchase money.”
Hsld (veversing the decision of the High Court) that the suil was not main-
tainable. On the sale of property subjest to encumbrances the vendor gets the

Present :~Lord Maoxaerrey, Lord Duneps, Lord Corxaxs, Sir ANpeEw
BooBur and Bir ApraUR WILEON,

1909
et
RasaID-UN-
NISA

V.
MUuBiMMAD
TsMATE
Kuay.

P. 0,
1903
July 2, 80,




