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MUHAMMAD KAMIL (DereNpants) v, IMTIAZ FATIMA (PLAINTIFF)
and another appeal and cross-appeal consolidated,
[On appeal from the Court of the Judicial Commissioner of Qudh at Lucknow.]
Mulammadan Law—Inkeritance— Disiribution of Mubammadan's estate— Cus-
fom excluding females—Concurrent findings of fact as to ewistenee of

custoni— Practice of Privy COouncil —Limitation dect (XV of 1877),

Schedule II, Avtielgs 128, 144—Share of sister where daughiers are

excluded—Compromise of Former suit—Effect of compronrise as estoppel—

Renunciation of elatm —Omission to make claim in a former swit— Civil

Progedure Code (XIV of 1882), section 43.

In a suit brought in 1899 for a share of her sister’s immovable properiy the
distribution of which the plaintiff contended was governed by the Muhammadan
Law, the defendant set up a family custom, exeluding female heirs, as governing
the rights of the parties, Both the courts in India held on the evidence that the
custom alleged by the defendants to exist was not established,

Held by the Judicial Committes that the existence of the custom was a
question of fact, and that their usual practice of accepting concurrent findings of
fact should he followed.

A Muhammadan died in 1865 possessed of immovable property twhich pass-
ad first to hig mother and, on her death shortly afterwards, to his two widows
each taking an 8 anna share, On the death of the senior widow on 24th Jantary
1888 the junior widow had possession of the whole estate until her death on 19th
December 1894 when mutation of names was made in favour of the defendants
who were nephews of the senior widow, and who as the result of litigation were
eventually left possessed of only the 8 anna share which had belonged to her,
In 3 suit instituted on 11th February 1903 by her sister fo recover from the
estate of a brother who died on 7th February 1691 a share of property which had
devolved upon him on the death of his sister, the senior widow, and other property
which he had inherited from his father, the plaintiff claimed the latier as sole
heir on the ground that the widow and daughters were excluded by custom from
inheriting, and that the defendants’ fathers had predeceased the brother whose
estate she was claiming,

Held in vespeet of the former property that the cause of action arose at
the earliest from the death of junior widow, and the suit having been brought
within 12 years from that date was not barred by limitation.

The Court of the Judicial Commissioners held that the daughters but not
the widow were excluded by custom, and calculated the share of the plaintiff on
the prineiple that as the custom by which daughters were excluded was founded
on the notion that property should not be allowed to pass into anather family,
the exclusion ghould operate for the benefit of the perzons who became heirs in
defanlt of daughters who should therefors be ireated as non existent so as to let
in the defendants, the nephews, and their Lordships of the Judieial Committee
affirmed that view, '

In 1895 the plaintifi had brought & suit for maintenande against her brothers
who were in possession of their father’s property, and in that siiit she made &

Present i—Lord MaoxicareN, Lord Arrinsos, Sir Axornw Scosns and Biy
_ ARTHUB WILsox,

.0,
1908

iV'ovemﬁer 19

1509
July 30,



1909

MUBAMMAD
Kamin
- V.
Tnrraz
TATIMAq

558 THE INDIAN LAW REPORTS, [VoL. XXXI.

compromise with them on 10th September 1896 on the terms that they would
pay her an allowance of Rs. 60 per annum for life; and objection was taken in
the suit hrought in 1908 that by her statements and conduct she had relinquish-
ed any right to her father’s property, being estopped by the compromise made
in the suit of 1895, and by her omission to make her 'present claim in either
of the former suits.,

Held for the reasons given by the Court of the Judicial Commissioner, thab
under the circumstances no renunciation could be implied from the plaintiff’s
compromise of ber suib, nor from her omission to make the present claim pre-
viously : and there was no estoppel., The onus was on the defendants who alleged
such relinguishment and estoppel to establish their ca:se, and cn the evidence
they had failed to do so.

CoNSOLIDATED APPEALS 50 of 1906 from a jadgment and
decree (Tth September 1904) of the court of the Judicial Com-
missioner of Oudbh which modified a decree (12th December 1900)
of the court of the Subordinate Judge of Hardoi and appeal and
cross-appeals 44 and 65 of 1906 from a judgment and decree (19th
January 1905) of the court of the Judicial Commissioner of Oudh
which reversed a decree (315t August 1903) of the court of the
Subordinate Judge of Hardoi.

The above decisions were given in two suits brought by
Imtiaz Fatima the respondent in appeals 50 and 44. 'The suit
out of which appeal 50 arose was instituted on 31st October 1899
to recover the share the plaintiff claimed to be entitled to under
the Mubammadan Law in the Gopawan Estate left by her sister
Musammat Bhagbhari. The suit which resulted in appeal 44
was brought on 11th February 1903 to recover property which
her brother Mubammad Mubarak inherited from Bhagbhari in
the same estate, and also other property referred to as the Gonda
Rao estate, which Muhammad Mabarak inherited from his father
Muhammad Bakhsh. The pedigree of the parties which is set

out in the judgment of their Lordships of the Judicial Committee
shows the relationships of the litigants and assists in making the
litigation intelligible. -

The main portion of the property in dispute formed the estate
of Murtaza Bakhsh who on the preparation of the lists of Talug-
dars made in accordance with the provisions of the Oudh Estates’
Act (I of 1869), section 8, was entered in lists 1 and 8. Murtaza
Bakhsh died on 16th January 1885 leaving him surviving his
mother Musammat Munirunnisss and two widows Musammats
Bbagbhari and Imtiaz Fatiwa of whom Bhagbhari was the
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senior. On bis death mutation of names in respect of the whole
estate was effected in favour of his mother, who died shorily
aflerwards, and on her death the names of the two widows were
entered in the Revenue Registers as each entitled to an § annas
share. Bhagbbari died on 24th January 1888, and her co-widow
Imtiaz Fatima retained possession of the whole estate until her
death on 19th December 1894, Mutation of names was then
made in favour of the appellants Muhammad Kamil, Muhammad
Akil, and Muhammad Fazil in respect of a 12 annas share, and

in favour of Muhammad Abdussamad for the remaining share -

of 4 annas of the estate.

On 14th-March 1895 Qurban Husam, Aunlad Husain, and
Maula Bakhsh brought a suit to recover from Muhammad Kamll
Muhammad Akil, Muhammad Fazil, and Muhammad Abdussa-
mad the 8 anna share which had been held by Imtiaz Fatima
deceased claiming title thereto as her next beirs. On the 26th
May 1896 the Subordinate Judge of Hardoi made a decree in
their favour, That decree was, on 10th May 1899, confirmed on
appeal by the cowrt of the Judicial Commissioner of Oudh, and
the decree of the latter court was confirmed on appeal to His
Majesty in Council by the judgment of their Liordships of the
Judicial Committee on 25th November 1903 (see the case of
Muhommad Abdussamad v. Qurban Husain (1). In execution
of the decree in that suit a 6 anna share was taken from the
present appellants, and a 2 anna sbare from Muhammad
Abdussamad and the present litigation only concerns the remain-
ing 8 anna share which had been held by Musammat Bhaghhari
the senior widow of Murtaza Bakhsh.

* In the suit to recover that share Imtiaz Fatima, the plaintiff
alleged that Musammat Bhagbhari was the abaolute owner of the
share ; that on her death the succession thereto was governed by
the Muhammadan Law of the Sunni Sect; and that she (the
plaintiff) was under that law entitled to a 1 anna 1§ pie share,
- and she prayed for a decree against the appellants’ 6 anna share
“only, stating that Muhammad Abdussamad was already in pos-
session of less than he was really entitled to by Muhammadan
Law. ‘

(1) L L. R, 26 A1, 119,
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The defendants 1, 2 and 8 (the present appellants) pleaded
in defence that the succession was governed by Act I of 1869 in
accordance with which Musammut Bhagbhari held not an abso-
lnte, but only a life estate; that even if Mubammadan Law
governed the succession a custom prevailed in the family which
excludes the plaintiff from inheriting; and that if the plaintiff
was entitled to any share it should be recovered from the share
in the possession of Muhammad Abdussamad who was nob
entitled to a share at all. They also pleaded limitation. The
defendant Muhammad Abdussamad admitted the plaintifi’s claim.

On the issues raised by the pleadings the Subordinate Judge
held that the succession was governed by the Muhammadan Jaw ;
that the custom excluding female heirs from succession was not
proved ; that the suit was not barred by limitation ; and that the
plaintiff conld recover her share from all the defendants;and
accordingly he made a decree in her favour for the share as
claimed.

On appeal the Cowt of the Judicial Commissioner Mr. C.
RugromMser, 1st Additional Judicial Commissioner, and (Mg, .
Cranrer, 2nd Additional Judicial Commissioner) agreed with
the Subordinate Judge that the custom set up by the three first
defendants had not been proved ; that Mubammad Abdussamad
the 4th defendant, was not entivled to any share at all of the
estate j that the other three defendants had allowed him to have
a two anna share by an arrangement which for the purposes of
the suit must be considered binding on all the defendants, The
decree of the Subordivate Judge was therefore modified being
limited to the recovery from the first three defendants of three-
fourths of the share decreed to her.

The suit out of which appeal 44 arose was brought on 11th
February 1908, by Imtiaz Fatima to recover the estate of her
brother Muahammad Mubarak, who died on 7th February 1891,
The property in suit consisted mainly of a share amounting to
2annas 3% pies in the estate of Murtaza Bakhsh to which it
was alleged he had succeeded on the death of his sister Musam-
mat Bhagbhari ; and also property which he had inherited from
his father Muhammad Bakhsh, To this suit all the members of
the family, including Musammat Tamiz-un-nigsa the widow of
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Muhammad Mubarak were made defendants. The plaintiff
claimed as sole heir on the ground that the widow (as having ng
male issue) and daughters of Mnhammad Mubarak were exclud-
ed by oustom from inheriting, and that Muhammad Amir and
Muhammad Ahmad having both predeceased Muhammad Muba-
rak their children had no right to any share in his estate.

Muhammad Kamil, Mubammad Akil, and Mubammad Fazil,
in addition to the pleas raised in the first suit, contended that the
plaintiff was estopped by her conduct from advancing her pre-
sent claim,

Musammat Abida, sister of the first three defendants, assert-
ed in her written statement that there was no cause of action
against her. Musammats Jia Bibi, Nanhi Bibi, and Bano Bibi,
daunghters of Muvhammad Mubarak, denied that there was any
custom exeluding them from suecession, and claimed their shares
in their father’s estate. Musammat Tamiz-un-nissa denied the
custom excluding her, elaimed her share in the estate and also
her dower, and pleaded that the suit was barred by limitation.
Mubammad Abdussamad denied the plaintiff’s title, and set up a
custom excluding her from succession.

The only issnes now material were “(2) Is the plaintiff
estopped from claiming the property by right of inheritance
because of her suit instituted on 25th November 1895 and of the

compromise filed in that suit, dated 10th September 1896 ?(3)"

and (4) Is the suit barred by section 13 or section 43 of the
Civil Procedure Code ?”

The Subordinate Judge decided on the 2nd issue that the
plaintiff was estopped from advancing her present claim. He
accordingly dismissed the suit with costs.

On appeal the Court of the Judicial Commissioner (Mr. E.
CHAMIER, Additional Judicial Commissicner, and Mg. C, Rus-
roMJEE, Officiating Additional Judicial Commissioner) on 9th
August 1904 made an order reversing the judgment of the court
below on the question of estoppel. On 7th September 1904 the
Appellate Court further decided that the suit was not barred
either by section 13 or by section 43 of the Code of Civil Proces
dure. The court decided that the daughters, bub not the widow
were excluded from succession by custom; and that the share

1909

Munanman

Kann
2,
Tariag
Paroma,



1909

MuUEAMMAD
KAMIL
[A9
Tarraz
Farima,

562 THE INDIAN LAW REPORTS, [vor. xxx1,

to which the plaintiff was entitled in Muhammad Mubarak’s es-
tate was one-half. Tventually, after the case had been remanded
to the Subordinate Judge for evidence on certain issaes on which
however the plaintiff tendered no evidence, the court of the
Judicial Commissioner made a final decree in favour of the
plaintiff for a 1 anna 1% pie share in the property inherited by
Muhammad Mubarak flom Musammat Bhagbh&u, and for a §
share in the remainder of the estate.

The material portion of the judgment of the Judieial Com~
missioner’s Court was as follows — ‘ ‘
Tt is important to remember that the plaintiff is claiming two distinet
properties, First, she claims the whole share (2 annas 8 pios odd) which
Myhammad Mubarak inherited from his sister Bhagbhari (for convenience I will
refer to this as the claim to a shave in the dea.ma.u estate), and secondly, she
glaims the whole of the properly, which' her brother Muhammad Mubarak
inherited from his father on the allegation, that his widow and daughters arc
excluded by oustom and that his nephews were by her rendered malkjub-ul-irs.
« The Subordinate Tudge has, I think, failed to notice that the plea of
estoppel does nob apply to the claim to a share in the Gopamau estate, Tha
only grounds upon which it is suggested that the plaintiff has lost her right to
elaim her ghare in the Gopamau estate is thab she has by her conduet impliedly
relinguished her rights, Muhammad Mubarak, as already stated, died in Feb.
ruary 1891, when Imtiaz Fatima was in possession of the whole of the Gopa-
mau estate (except a fow villages which had heen alienated by her), and Mubarak
and his brother and nephew were in the middle of their suit against her, When
Imtiaz Fatima died Abdussamad and the sons of Muhammad Amir fook posses.
sion, but they gave no share to Mubarak’s widow or to the plaintiff, It is said
that the plaintiff should have sued for her share when she sued for arrears of
maintenance in 1895, Possibly she might have done so, but the two claima
were totally dissimilar and joinder of the two would have been very inconve.
nent, However, it is sufficient to say, that she was not bound to make such a
olaim and probably her advisers thought it befter to awaif the decision of this
court in the suit brought by Kurban Husain and Bint-ul-Fatima, for if that
suit failed the present plaintiff had no ease, Under these circumstances the
plaintiff cannot be supposed to have given up her claim in 1895. Then it is said
that gshe might have claimed this same -ghare when ghe brought her suitin
Ootober 1899, Itistobe nobiced that as Bhagbhari died in J anuary 1888, it
may well have been supposed that the period of limitation was running out, but
Muhammad Mubarak did-not die till 1891 and only 8 years had expired, What-
ever the reason may have been for not inecluding in the suit of 1899, the claim
now made in rospect of the share in the Gopamau estate, it is plain that if both
olaims have been advanced there would have been a joinder of two different
causes of action, of which one might have been regarded as arising on the death
of Bhagbhari, and the other as arising on the death of Mubarak, I do not degjre
to deoids now the question whether section 43 of the Code of Oivil Prog edyre
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baws the present claim to a shave in the Gopamau estate, hut it is obvious that
the plaintifi's advisers may have supposed that the two claims counld not or need
not be made in the same suit.”

After referring to passages in the case of Hurmatoolnisse
Begam v. Alladhic. Khan (1) avd Ramani Ammal v.
Rulanthat Nauchear (2), as to whether renunciation under
Mubammadan law may be implied, and as to the presumption to
be drawn by acgiescence in a rival claim, the judgment with
reference o the passage from the latter case proceeded :

«There being, so far as T know, no special rule of Muhammadan law rvegarding
the renunciation of inheritance,!T consider that this passage may be applied to
Muhammadans as well as to Hindus, Indeed, thers is possibly more reason for
care in the case of & Myhammdan lady than in the case of a Hindu, for the
former, as a rule, cbserves the parda more strietly than the laiter, I donot
think it would be right to infer from the plaintifi's inaction in 1895 and 1899,
that she intended to abandon her claim to a share in the property which had de-
volved upon Mubarak upon tho death of Bhagbhari.”

“ As regards the other claim thore are two questions, namely whether the
plaintiff has by implication abandoned her right, and whether she is estopped
from claiming it, It is said that renunciation should be inferred from the facts
that she made no claim to hor mother’s property in the mutation proceedings,
that she made no such claim when the brother, nephew, and widow divided the
ﬁroperty amongst themselves, that she made no such claim in the suit brought
by her in 1889, and that the present suit has been brought on the last day of
limitation, Tho defendants who rosist this appeal also rely upon the following
statements, made by the plainiiff when under examination as a witness in
the suit of 1899, namely, that she could not say, whether any daughter in her
father’s or grandfather’s families had ever claimed a share as against her
brother, that she could give no instance of such & claim having been made, and
that there were no other heirs to her sister Bhaghbari than Abdussamad and
the three sons of Mubammad Amir. The last statement was qualified by a
subsequent passage in her evidencs, and it is clear that she was not held bound
by the admission, for she obtained a decree in that suil for a sister’s share,
From the two other statements one may infer that thoe plaintif was doubtful
whether a sister could claim a share against her brothers, and this inference
ig strengthened by the fact that the plaintiff made no claim to a share in her

sister's property till 1899, and made no claim to her brother’s property till the
very lagt day on which the claim could be made. Her conduct during a
long period suggests to my mind that she did not intend to claim her brother’s
property, and that she was under the impression, for several years at least, that
she could not claim it, But before a pardanashin lady can be held by implica-
tion to have renounced her righis, it must, T think, be shown that che was’
aware of them, Her failure to claim her brother’s property in 1899 ig of little
" value as indicating renunciation, for she was then claiming a sister’s shaye 'in
her sister’s property. She may have beem under the impression that she had
(1) (1871) 17 W, R, P, C,, 108, (2) (1871) 14 Mooie's I, A,, 846,
76
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forfeited her rights in Muhammad Mubsrak’s properiy, by accepting the main-
tenance from Abdussamad and the sons of Muhammad Amir, or she may have
instituted the suit of 1899 for the smaller of tho two properties as a test case,
‘or because she had not funds whorewith to make another claim involving
payment of a larger amount of court fees, " On thowhole I am of opinion that
if sho is not estopped from1 pubting forward her claim she cannot be held to
have renounced her rights by implication,
’ s Then, has an estoppel been made out ? As I have already said, I think
it is possible that when she brought hier suit in 1895, she was under the impres-
sion that slie could not elaim Muhammad Mubarak’s property. Such a supposi;
tioh is consistont with the language of her plaint in that suib ‘where she
describes the defendants as the hoirs of her brother and malkes a claim toa
larger sum than she was entitled to if she herself was entitled to the propérty
of Mubammad Mubarak, As beld in Szraf Chandar Dey v. Gopal Chandar
Lahka (1) it is not a condition of estoppel resnlling, that the person induecing
the belief acted with a full knowledge of the circumstances and under no mistake
or misapprehension, It must be conceded thab the statements made in the
plaint of 1895 were calculated to induce a Delief that the plaintiff had no right
to or had shandoned her right to Mubarak’s property, therefore the first
requisite of an estoppel is, in my opinion, made oul. Bukb then the question
remains whether the defendants to thab suit were by those slatements induced
to ach upon such a belief, This may be proved by direct evidence or may he &
matber of inference, In this oase there ismo divect evidence on the question.
All that we have to guide us is the plaint, the written defence, the replication,
tke swlehnama or compromise and the judgment which was pasged thereon,
The plaintiff claimed a5 of right & heritable guzara of Rs. 60 por anuum, The
defendants denied that there had been any agresment fo pay such a guzarg or
indeed any gueara at all. Iight months afler the veplication the parties pub
in the sulelnama wherein itis stated that the defendants have agreed to give
the plaintifts for her life only Bs. 60 per annum Jaéaws parwarish, by way of
an allowance, which the plaintiff had accepted, and that it had been agreed
that the plaintifi’s heirs ¢hould have no right to get the sum now fixed ** {or ¢ to
gel & sum fixed’ the words ave Fisi tarak ka kui haq mugarrare pene ke no'
koga-~Uounsel seemead to be agreed that this should be translated in the former
gonse ag if the werd ragom had appeared befors the word mugarrara). We:
know nothing of the negotiations, which led wp to this compromise, Thé
defendants certainly knew as much as and probably knew more than the<
plaintiff knew about her rights, It may nol have occurred to themn that the
plaintift could claim Mubammad Mubarak’s property, or they may have rofused
to concede her demand for “a heritable gurarg for fear that she or her heirs
might claim that property. Were they induced by the plaint to believe that
she was giving up property worth Rs. 40,000 or more for a life payment of R, 60
per annum. ? Were they in any way infiuenced by the plaint in agrecing to pay her
Rs, 60 per annum for life? T amunot satisfied that the defendants were influsnc-
ed by any belief ihduced by the statements in the plaint, They knew at least’

{1)_(1892) . L, R, 20 Calo,, 296 I, B, 19 T, A,, 208,
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as much about her right to claim the property as she herself did, and if they

construed the plaint as equivalent to an undertaking that the plaintiff would
nob claim a shave, I am not salisfied that they altered their position in any way
in conscquence thercof, The circumstance that the three sons of Muhammad
Amir agreed to be responsible for half the guzare and Abdussamad held himself
responsible for the other half ssems to throw no light on the question., Itis
noticeable that in pleading an estoppel the defendants Nos. 1, 2 and 3 say
{paragraph 33 of their written statement) that in consequence of the
plaintiff’s statements and acts they have spent thousands of rupees in litigation
for the protection of the property and matters connected with it (muemelat
mutealigi), They have not proved this allegation and they have nowhere
pleaded that the sulehnama was one of the results of the plaintifi’s acts, or of
her statement in the suit of 18935, They might at least have come forward and
sworn that it was so. Had they done so they could have been cross-examined
as to the events, which led up lo the sulebaama. It was for them to make good
the estoppel and in my opinion they have failed,

“The next question is what share the plaintiff is entitled to in the property
in the suit. Hxcept in vegard to one o two items there is mo dispute as to
the extent of the property, which Muhamimad siubarak inherited from his father
and held at his death, It is sel outinlists 6,7,8, $ and 10 attached to the
plaint, There is also no dispute as to the extent of the property left by Mnsars-
mat Bhagbhari. It is set out in lists 1 to 5 attached to the plaint, If
Abdussammad was excluded from suceession to Bhagbhari the share of Mubarak
amounted to 8 annas 2% pies, but the plaintiff allows a share to Abdussamad
with the result that aceording to her Mubaral’s share was only 2 annas 23pies,
The guestion is whab portion of this share and of the property inherited by
Mubarak from his father descended to the plaintiff on the death of Mubarak,
Agcording to the Mubammadan law Mubarak’s share would devolve as follows,
Tamizunnissa, widow §=3% pies ; daughter §==1 anna 63 pies; plaintif H=5%,
pies making a total of 2 annas 82 pies.

« But the daughters are exoluded by ocustom and therefore the questic;n
arises whether they should be treated as non-existent or whether they ghowld be
treated as existing, but not faking any share (i.e., as existing for the purposa of
making the plaintiff a residuary} or whether their shares under the Muham-
madan law should be divided among the widow and the plaintiff by the analogy of
the doetrine of the increase, If the daughters ave treated as non-existent then
Mubarek’s share devolved as followsi—Taimz-unnissa 1=6¢ pics ; plaintiff =1
anna 1§ pies ; defendants 1, 2,3 and 9 residue in equal sh'tres, i e 1§ pies e&ch
= (¢ pies, making a total of 2 annas 3% pies,

« If they are treated ag existing for the purpose above stated bus as faking no
ghare, then the share dovolved as follows : ~-Tamizunnissa } =34 piles ; plaintiff
residue=2 annas making a total of 2 annas 3% pies,

« If the daughters’ shares ate divided between the widow and the plaintiff
then the widow would take g~+§+§—-107 pies ; and the plmntzﬁ Hrtiti=l
anny 5,, pies making & total of 2 annas 84 pies, ’

¢ Therae i3 no authority on this question, but seeing that the custom by which
daughtors ara exoluded is founded on the notion that property should not be allowed
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to pass into another family, I think that the exclusion of the daughters should
operate for the benefit of other persons who become heirs in default of daughters,
and therefore the daughter should be treated as nom-existent so as toleb in the
nephews, The plaintifl’s share in the property, specified in lists 1 to 5, is therefore
in my opinion 1 anna 15 pies, *’

Muhammad Kamil, Muhammad Akil, and Muhammad Fazil
appealed to His Majesty in Council from the decree of Tth Sep-
tember madein the first suif, and also from the decrce of 19th
January 1905 made in the second suit; anl Imtiaz Fatima
obtained leave to bring a cross appeal against so much of the
latter decree as reduced the amount claimed by her.

On these appeals - :

DeGruyther, K. O, and S. 4. Kyfin, for the appellants in
appeals 50 and 44, and. respondents in appeal 65 contended that
the suocession to such of the property as formed the estate of
Murtaza Bakhsh was governed not by Muhammadan law, but by
the provisions of the Oudh Estates Act (I of 1869) under which the
plaintiff bad no claim to it, as was shown by the wajib-ularz of
the estate and other documentary evidence. As fo the succession
tothe property claimed Sir Roland Wilsons’ Mahammadan law, 2nd
edition, pages 180, 181 and chapter VILI, pasagraph 219, 233 and
234 were referred to. The custom set up, escluding, among other
females, sisters, from succession was established by the evidence ;
whether a custom excluding daughters was or was not proved the

'pla;intiff was not entitled to any share of the property which

it was submitted had been wrongly decreed to her. It was
also contended that as regarded the property inherited by
Mubammad Mubarak from Bhagbhari the suit was barred by
limitation, it not having been instituted  within 12 years from
tiie 24th January 1888, the date of the death of Bhagbhari. The
court was bound to take notice of limitation whether raised or
not as a defence. The Limitation Act (XV of 1877), section 4;
and Har Narain Singh v, Chaudhrain Bhagwont Kuar (1)
were referred to,

Tt was further contended that the plaintiff was estopped from
elaiming the property in suit by right of inhevitance beeause of
her suit instituted on 25th November 1895, and of the compro-
mise dated 10th September 1896, filed in court in that suit ; and

(1) (1891) T, L, B, 13 ALL, 800 (304) { L. R. 18 T, A, 55 (58).
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that the suit was barred by sections 13 and 43 of the Civil Proce-
dure Code as not having been included in the plaintiff’s former
suits either in 1895 or 1899.

Kenworthy Brown and 8t. George Jackson, for the respon-
dent in appeals 50 and 44, and appellant in the eross appeal con-~
tended that the law governing the suceession to the property in
suit was seitled by the case of Muhammad Abdussamad v. Qur-
ban Husoin (1), to be the Muhammadan law, Asto the custom set
up excluding certain females it was contended that there were
concurrent judgments of the courts in India finding as a fact that
the custom had not been proved and as the plaintiff was therefore
not excluded from inheritance there was, it was submitted, no
good reason in fact or in law why she should not recover under
Muhammadan law the shares she was claiming in the present suits,
As to her right to a share as a sister reference was made to Mecher-
jamn Begam v. Shajadi Begum (2)

As to estoppel for the reasons given by the court of the Ju-
dicial Commissioner there was none made out, and that court was
right in holding that she was not debarred either by acquiescence
or conduct from recovering the sharesin the property she was
claiming in the present suit. Reference was made to section 115
of the Bvidence Act (I of 1872). Nor was her present claim
against her brother’s estate barred by section 43 of the Civil Pro-
cedure Code it being a distinet cause of action and one which
could not properly be joined with the claim in her former suits.

As to limitation it was submitted thaf the period applicable
was 12 years under article 144, Schedule II of Act XV of 1877,
and that the fime ran from 19th December 1894 the date of the
death of Imtiaz Fatima the co-widow of Bhagbhari when the
cause of action arose ; the suits were therefore not barred, Re-
ference was made to the cases of Mahomed Riasat Ali v.
Hasim Bunw (3); Keshav Jagannath v. Narayan Sakka-
ram (4) and to article 123, Schedule II of the Limitation Act.
The plea of limitation was not pressed in the appellate court in
India : if it had been the suit would have been remanded on that
point, ‘

(1) (1903) L. L. B, 20 AIL119;  (3) (1898) 1 L, R, 21 Oale,, 167 (162,
L.R. 8 163): L, R, 20 I, A, 155 {158, 159),
(2) (1899) I L‘ R., % Bom, 112,  (4) (1889) T. T, R,, 14 Bom,, 236 (241),
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On the cross appeal it was oontended that in arriving at
their conclusion as to what was the plaintiff’s proper share the Ju-
dicial Commissioners had erred in considering that Muhammad
Kamil, Mubammad Akil, Muhammad TFazil, and Muhammad
Abdussamsd should be taken into consideration and 1t was
submitted that they were not entitled to participate in Muham-
mad Mubarak’s property of either description. The share she
claimed therefore should not have been reduced,

DeQruyther, K. C., replied referring to Muhammad Abdus-
samad v. Qurban Husain (1) ; Willis v. Lord Howe (2) ; Limita-
1on Act, seciion 28 ; and Evidence Act, section 102 as to an
admission in the 2nd suit chat the daughters of Muhammad
Mubarak were not entitled to any share of their father’s estate,
[Kenworthy Brown referred to article 122 of schedule II of
the Limitation Act].

1909, July 30th :—The judgment of their Lordships was deli-
vered by Sir ARTHUR WILSON 1—

These are three consolidated appeals from the decrees of
the Court of the Judicial Commissioner of Oudhb, dated the
7th of September 1904, and the 19th of January 1905,
modifying or reversing those of the Subordinate Judge of
Hardoi. These decrees arise out of two suits, and the suits

(1) (1908) L L. B, 26 ALL, 119 ¢ (2) (1898) L, B., 2 Oh. 545 (558), .
L. R, 81 1L A, 30,
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in question will become intelligible from the following pedi- 1909
BTEE e Muramip
SHAIKH MUHAMMAD BASAWAN. Kamn
0.
sz
(SeNIOR). (Jomior) Farima,
Sheikh Kadir Shaikh Mubammad
Bakhsh, Bakhsh,
] |
Bhaikh Ka-

| | l
rim Bakhsh.Shaikh Mu- Muhﬁlhmma.d Bheikh Mu- Musa.’mmznt Musammat Musammab
hammad  Mubarak, hammad Bhagbbari, Lehaz  Imtiyaz
Amir, died  died in Ahmad, died on 24th Fatima, Fatima,

in Qctoher 1891, died 24 January died issue- wife of Mir
1890. years ago. 1888. less, Bubhan Al
of Bilgram,
Plaintift,
i | | - I
Murtaza Muham- Musammat MusammatMusammat
_Bakhsh, mad Abdus- Siraj-un- Iftikhar Mariam.
died on 18th samad, nisa, Fatima, un-nisa,
January Defendant
1865, A, D, No. 4.

Jai Blibi. Na,mlzhi BzmoI Bibi. Musaanat
Bibi, Tazim-un-
nisa, widow
(8 daugh-
ters.)

|

Muha.lnmad Muha}mma,d Muhalmmad Musa,lmmat Musalmma,b Mus.amnl mab
Kamil Alkil, Fazil, Bhams-un- Ikram-  Abida
Defendant Defendant Defendant  nisa, wn-nisa,  Bibi,
No. 1, No. 2. No. 8.

Musammat Musammast
Bhagbhari, Impia.z
senior Fatima,
widow, died Jumior wi-
on 24th dow,
January, daughter of
1888, Mubhammad
Husain, of
Bilgram,
died on
19th De-
sember,
1894,

From that pedigree it will be seen that the name of Musame
mat Bhagbhari oceurs twice, first in the position which she ocen-
pied by birth, and, secondly, as the senior widow of Martaza
Bakhsh; She had, awmongst -others, a brother Mubarak and s



1909

e
MUBAMMAD

KaMIp

o,
Ivtraz
FATINS,

570 THE INDIAN LAW REPORTS, [von. xxxi,

sister Imtiaz Fatima, plaintiff in two suits, and the principal res-

pondent in the firsh two of these appeals. Another Tmtias Fatima

was the junior widow of Martaza Bakhsh, co-widow therefore
with Bhagbhari. This Imtiaz Fatima is called in the courts be=
low No. 1. Martaza Bakhsh died in’ January 1865, Bhagbhari,
his senior widow, on the 24th January, 1888, Imtiaz Fabtima
No. 1, the Junior widow, on the 19th December 1894, and
Mubarek in 1891.

Martaza died possessed of properby which passed first to his
mother, and after her death, to his! two widows, of whom each
held an eight anna share. Adfter the death of Rhagbhari, her co-
widow, Imtiaz Fatima, No. 1, ‘retained possession of the whole
estateuntil her death, On her death mutation of names was
made in favour of the principal appellants in’ respect of a twelve
anna share, and in favour of Abdussamad for theremaining four
annas. The position of Ahdussamad appears from the pedigres,
as does that of the principal appellants.

The first of the present suits was instituted on the 31stof
October 1899, Tt related ‘to a shave in the 8 anna share of
Martaza’s estates which had been held by his senior widow
Bhagbhari. The judgment of the first court in this case decided
that the rights of the parties were governed by the Mubammadan
law, and not by family custom, as had been alleged, and this was
affirmed on appeal. The existence of such a custom is a question
of fact, and as to this question the courts in India concurred in
their judgment. On this point therefore their Lordships see no
reason why they should not follow their usual praetice of aceept-
ing concurrent findings of fact.

The second of the suits now in question was instituted on the
11th of February 1903 in the same! court as the first suit, The

dispute related to the estate of Mubammad Mubamk who
died on the 7th of February 1891, including in that estate a share
of the estate which had been that of Martaza Bakhsh and which
Mubarak was said to have inherited from Bhagbhari, and also
property which he took by inheritance from his father,

With regard to the property taken by Mubarak from Bhag-
bhari a question was raised which does not apply to the estate
which he took from his father—the question of limitatign. As
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to this question of limitation, their Lordships are of opinion thab
it was properly dealt with in the courts below, and that the time
began to run, ab soonest, from the death of Imtiaz Fatima, the
co-widow of Bhagbhari, and not from any carlier péeriod.

© Another question raised was whether the now plaintiff, Tmtiaz
Fatima, had relinquished her claim, or wasestopped from pressing
i6. Their Liordships are of opinion that the question has been
rightly and satisfactorily dealt with by the Judicial Commis-
sioners. 1t lay upon those who alleged such relinquishment or
estopped to establish their case, and their Lordships agree in
thinking that they have failed to do so.

There remains one question, namely, what shares did the
plaintiff, Imtiaz Fatima, take in property inherited by Mubarak
from Bhagbhari, and that inherited by him from his father, res-
pectively 2 Upen this point their Lordships see no reason to dis-
sent from the view taken by the Judicial Commissioners, or from
the reasons given in suppnrt of that view.

This dizposes of the questions raised upon these appeals, The
result is that their Lordships will humbly advise His Majesty
that all the appeals should be dismissed.

The appellants in the first two appeals will payto Imtiaz
Fatima (who alone appeared in those appeals) her costs of the
appeals and Imfiaz Fatima will pay the respondents’ cost of her
cross appeal, and these costs will be set off against one another in
the usual way.

Appeal dismissed,

Solicitors for the appellants in appeals 50 and 44 of 1906 and
respondents in cross appeal (65 of 1906)—DBurrow Rogers and
Newill.

Solicitors for Imtiaz Fatima, respondent, in appeals £0 and 44

of 1906 and appellant in eross appeal (135 of 1906) 1T\ L, Wilson
& Co.
V. w
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