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APPELLATE CLVIL.

Befors Mr. Justics Tottenham and My. Justica anerjes,
SURYA KANT ACHARYA BAHADUR (DerenDanr ) v HEMANT
KUMARI DEVI (PLAIRTIFF), %

Zand Registration Act (Beugal Ael V1Iqf 1876), s, T8—Suit for rent &y
unregisiered proprictor— Application for regisiralion as proprietor.

Section 78 of the Land Registration Act 1876 precludes a person ulniming
as ptoprietor from suing n tenant for rent until his name has been actually
registered as such under the Act, A mere application to be registered is not
sufficient for the purpose,

TH1S was an appeal against a decree for arrears of rent obtained
by the respondent Rani Hemant Kumarl Devi, as Zemindar,
against the appellant Raja Surya Kunt Acharys, as the holder of
a tenure in her zemindari.

On the 23rd Bhadro 1294 (13th September 1887) Rani
Hemant Kumari brought a suit to recover from Raja Surya
Kant Acharya the arrears of rent, and road and other cesses, for
the years-1292 and 1298 (1855 and 1886), The plaintiff was
the widow of the late Raja Jotindro Narain Roy, and as such
claimed the whole of his estate, and to have come into possession
upon the death of Rani Sarat Sundari Devi, the mother of the
late Raja and the executrix of his will, On the 16th Pous 1294
(80th December 1887), subsequently to the institution of her
suit, the plaintiff applied for the registration of her name ag
proprietor of the estate of her late husband under the Land
Registration Act (Bengal Act VII ot 1876).

Several objections, more, or less technical, were taken'to the
suit by the defendant, all of .which the Subordinate Judge o{rez.
ruled, giving the plaintiff & decree for a portion of her' claim,
The only objection material to this report was whether the
plaintiff could recover rent from. the defendant inasmuch as het
name had not been registered under the Land Registration Act;

* Appeal from Original Decrse No, 62 of 1888, against the decree of Babie
Kali Churn Ghosal, Officiating Subordinate Judge of Mymensingh, dated
the 9th of January 1888,
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1876.. Regarding this objection the Subordinate Judge observed:  1ss9
¢There is no doubt whatever as to the plaintiff's right to receive gynys Rane
rent from the defendant, for the latter has already deposited g“z:‘;’l”;
rent to her credit. Then plaintiff has very recently succeeded

to her zemindari, and she has, as will be seen from the copy of HKT;::{:;
the petition (Exbibit ITT), filed on herbehalf, already applied un- ~ PE¥*
der the Land Registration Act for the registration of her name.

I see no valid objection why she should not be allowed to sue for

the rents claimed. [t is true that her name has not been regis-

tered as.yet, but it may take a good deal of time to have that

effected, and is the plaintiff on that account to allow her claim for

rent to be “barred. I thiok not, when the plaintiff’s title is not

denied. I suppose her application for the registration of her name

iaguite sufficient to satisfy the requirements of law.” Accordingly

the Subordinate Judge decided this objection against the de-

fondant. The defendant appealed to the High Court.

Baboo Jogesh Chunder Roy for the appellant.

Baboos Sreenath Das and Kishori Lal Sircar for the res-
pondent.

The judgment of the ngh Court (TorTENEAM and BANERJEE,
JJ ) was as follows :—

This is an appeal against a decree for arrears of rent obtained
by the respondent as zemindar against the appellant as holder
of a tenure in her zemindari.

The plaintiff, respondent, claimed the whole of the estate as
widow of the late Raja Jotindro Narain Roy, and to have come
into possession upon the death of Rani Sarat Sundari Devi, who
was the executrix under the will of the late Raja. It is mot
quite clear upon the pleadings on what date the plaintiff succeed-
ed to possession, but it ‘'must have been either at the extreme
-end of the year 1292 or sometime in 1203.

The Coutt below over-ruling sevéral objections, more ot less
technical, taken by the defendant, gave the plaintiff a decree.

The sams objections have been urged in the appeal before us ;
and we are forced to the conclusion, we must say somewhat un-
mllmg]y, that as to- one of these objections, technical as it is,
the appéllant is entitled to succeed. That objection is that when
this suit was brought and when the decree was passed, the
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plaintiff was not registered under the Bengal Council Act
VII of 1876. The lower Court got over this objection by say-
ing that it appeared that, before the suit was decided, the
plaintiff had made an application to have her name registered,
and that that might, in the Subordinate Judge's opinion,
be taken as quite suffioient to satisfy the requirements of the
law. The law says in s 78 :—¢ No person shall be bound to
pay rent to any person claiming such rent as proprietor or mang-
ger, &c., unless the name of such claimant shall have been regis.
tered under this Act.” It seems to us quite clear that the lower
Court is wrong in supposing that an application to be registered.is
the same in effect as having been registered ; for, if an application
to be registered is the same in effect as having been registered,
then in respect of every estate, there might be half-a-dozen claim-
ants suing at the same time; and one of the objects of the law is
that tenants should not be harassed by suits for rent by landlords
who have no title thereto. The words of the law appear to us
clearly to require before a person sues for rent, claiming as proprie-
tor, that such person must be registered under the Act; forif a
tenant is not bound to payrent to an unregistered proprietor, he
is not liable, we think, to be sued for it.

This observation has been made before in a similar case before
this Court. The decision, which has been cited, is Dhoronidhur
Sen v. Wajidunnissa Khatoon (1), decided on the 10th January
1888. It the law tells a tenant that he is not bound to pay any

(1) Before Sir W. Oomer Petheram, Knight, Chief Justice, and Mr. Justice

Tottenhum,

DHORONIDHUR SEN awp ormers (Desenpanms) ». WAJIDUNNISSA
KHATOON (PraiNTrre).*

Land Registration Act (Bengal Act VII of 1876), s. 78—Suit for rent by unregiy-
tered proprietor,
Tt iz & condition precedent nnder 8. 78 of the Land Registrabion Act, 1876, that’
& person must be repistered as proprietor or manager befote he can bring a suff
for arrears of rent.

Suir forarrears of rent,
The fact of this case are sufficiently set out in the judgment of ‘Totfen
ham, J.

% Appeal from Origingl Decree No. 208 of 1886, aguinst the deavee of Baboe
Parbati Coomar Mitter, Subordinate Judge of Jessore, dated this 25th June 188t
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person who is unregistered, it follows that it was not intended that 1859
an unregistered person should be able to sue him, not only to Sypya RKawe

over the amount of rent, but also i ACHARYA
rec ) s0 the costs and possibly damages {SHARTA

for non-payment,. e
Hemant

The Advocaie-Qeneral (8ir Charles Paul) and Baboo Golap Chuader Lg:}x‘;\ll.u

Sarkar for the appellants.

Baboo Mokesh Chunder Chowdkry and Baboo Jogesh chunder Roy for the
respondent.

The following judgments were delivered by the High Court (Perueraw,
C.J., and TOTTENAAM, J.) =

Torrenuad, J—This was a suit brought to recover the rent of a patni,
It was brought against nine persons, upon the ground that they being a joint
family were all joint owners of the patni.

The patui is registered in the plaintiff's books in the name of the defen-
dant No. 1 only, Dhoronidhur Ser, who had purchased it at an auction sale
under Regulation VIII of 1819 in the year 1873. The plaintiff alleges hergelf
to be the matwalli of the estate to which this patni belongs. The estute is
gaid to have been created a waqf by one Hafizunnissa, and Hafizunnisea is
gaid tohave constitnted herself the first matwaili, and afterwards, in the month
of Cheit 1201 tohave appointed the present plaintiff, Wajidunnissa, matwaili
in her stead. Wajidunuissa therefoie brought this suit to recover the patni
rent for the years from 1289 to 1202.

The pbjections taken in the defonoes wers, first, that the plaintiff, not being
registered as & manager or proprietor under Bengal Act VLI of 1876, was not
competent to sue for the rent at all. It was also contended that ounly one of
the defendants, Dhoronidbur, was liable to pay the rent, he being thesole
patnidar, the other defendants having no concern with it, that is to say, not
being liable for the rent by any agreement between themselves and the plain-
tiff. Another plea wes added on the part of Dhoronidhur that, as regards a
‘great portion of the claim, payment had been made.

The lower Courta decided all the points ia favour of the plaintiff, except ag to
the sum of Ra. 100, for which the Conrt gave credit to the defendants in dimi-
nution of the amount of the claim, The defendants have appealed, aud the
same objections have been repeated in this Court.

Ttappears to us that the firat objection is £atal to the suilt, the objeotion,
namely, that the plaintiff, not having been registered under Bengal Act VII of
1876 at the time the suit was filed, was not competent to institute it. Itis
true that; during the pendency of the suit and hefore the decree was made,
she had got herself registerad, but 5. 78 of the Act provides that “no person
shall be bound to pay rent to any person claiming rent as propristor or mana-
gor of an estafe or revenue-fres property, in respect of which he is required
by this Act to canse his name to be registered, or his mortgeges, unless the

50
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In the present case, tthere appears to be really no guestion that

- the plaintiff was entitfed, as widow of her late husband, to receive

the rent payable by the defendant; and probably if the rent

claimed had not begn ab an enhanced rate, the present objection

would not bave been taken, Asit hasbeen taken, we think we
are bound by law to give effect to it.

name of such claingnt shall have been registered under this Act.” It yeems
to follow from the fact that no person is bound to pay rent to such person that
such person is not competent tosue him until registered.

Tor the respondent,it has been contended by Baboo Mohesh Chunder
Chowdliry that this objection, if valid at all, could only apply to the rent
acerning dne suhseguent to the death of the previous matwalli, He contesds
fhot, as vegards the rents previomsly due, they were assigned to the pressut
plaintiff under the deed by which she was created matwalli.

This contention appeers to usfo be fallacious, inasmuch a8 the rents which
accrued due in the lifetime of Hafizunnissa were, upon the plaintiffa own
showing, not due to her, but to the waqf estate ; and the present plaintiff's
position is not that of an assignec from Hafizunnisea, but of a manager reco-
vering the debte due to the estate, The section of Bengnl Act VII of 1875
appenrs to me to apply equally to both kinds of arvears; those due befors ami
those acoruing due after the ineumbency of Hufizunnissa, We think thera.
fore that this suit should have been dismissed on this ground.

In this view, it is not necessary that we should determine the other objec.
fion, whether the plaintiff is entitled to sue all the defendants or not, the
question being whether they are all proprietors of the patni or only Dharo.
pidhur. But we may observe that, in the state of the evidence on “the pre-
sent record, weshould not be prepared to hold that the plaintiff is entitied to
recover a decree from them all, We think that the evidence adduced by the
pluintiff does not show that they are oll holders of the patnl. The presump,
don of law that because the family was generully joint, the purchase-monsy
for the patni must have come from joint funds, is not we think by itgelf
sufficient to over-ride the facts disclosed by the doouments of title under which
Dhoronidhor ig the registered patnidar, and in the Court below, the ia%u'q
whether or not the patni was aoguired by joint funds was not distinotly rajsed
between the parties.

However thai may be, we think that, for the reasons given above, the pre«
gent auit must be dismissed. The plaintiff being now the registered manager
or owner will be at liberty, if he thinks fit, to bring a fresh suit . in whioh all
these guestions could be (ully decided hetween the pixties.

As the lower Conrt onght not to have tried this suit at afl, none of its find
ings ean have binding effect.

Prrusaay, O.J.—With refarence to the lability of all the defendants join’r@
in this-ease, all that we say g that, as the record at present .stabds, we do noé
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The result is that that portion of the plaintiff’s suit, in respect 1889

of which this appeal has been preferred, must be dismissed. SURTA KANT
The appellant will be entitled to his costs in this Court on the ﬁfgﬁgﬁ;

sum at which this appeal is valued, and in the lower Cowrt on the o

whole amount claimed by the plaintiff Pmvae
0.D. 2. Appeal allowed. DevL.

Before My, Justios Totienham and Mr. Justice Banerjee.

G. CHISHOLM (Derc¥pint) v. GOPAL CHUNDER SURMA 1889
(PLAINTIFE),? Junej 14.

el off"—Cross-demand arising out of the same transaction—Civil Procedurs
Code (dct XIV or1882), 5. 111.

When the defence raises a cross-demand which is found to arise out of the
same transaction as, and is connected in its nature with, the plaintiff's suit,
the defendant is entitled to have an adjudicatinn of if, although it may
not amount to & set-off under a, 111 of the Civil Prooedure Code.

Bhagbat Panda v. Bamdeb Panda (1) relied on ; Clark v. Ruthnavaloo
Chstti (2) referred to.

Sur for the recovery of arrears of salary.
The defendant, who was the Agent of The Rivers Steam Navi-
gation Company at Behali, on the 28th November 1882,

think there is sufficient evidence to charge them all jointly. ‘Whether it
would be or is possible, er whether it is {he fact and could be proved by sny
other evidenoe, that the whole of this jeint family are in possession of the
patni is a different matter, but as the record at present stands, we do not think
there i sufficient evidenoe to support the finding of the learned Judge, but
we decres this appeal on the ground thatthe plaintiff cannot sustain this
suit by reason of her not having been the registered proprietor at the time
when the suit was brought, and by veason of the provisions of s. 78 of
Bengal Act VII of 1876. We express no opinion whatever ps to any finding
of the learned Judge with reference to the joint Hability of the defendants
except wo think that the evidence at present on the record is not sufficient
to'sustain it. The appeal Will be decreed with costs, .

O.D, P, Appeal decresd,

®Appes]l from Appellate Deorse No. 1474 of 1888, against the decree of
H, Luttman-Johnson, Esg., Judge of the Assam Valley Districts, dated
the 8th of May 1888, affirming the decrse of Baboo Madhub Ohunder
Bardolai, Mungiff of Tejpur,dated the 81st January 1887.

(1) L L. B, 11 Galo., §67. (2) 2 Med, H. C, 296,



