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The village with which we are comcerned is situate in

parganas Jhinjhana, tahsil Kairana, The silence therefore in -

the record of rights of 1890 is not a silence from which any
inference opposed to the existence of the right of pre-emption
can be drawn. The probability is that if the Circulars were be-
fore myself and my brother ArRMAN when we decided F. A.
F., O. No, 135 of 1898, our decision would have been different.
Certainly mine would have been. This appeal is dismissed with
cosbs.
GRIFFIN, J.—1 agree.
Appeal dismissed,

Before Sir George Knox, Knight, Aeting Chief Justics and Mr. Justico Grifin,

DARYAO BINGI (DepEnpawr) v. JAHAN SINGH 48D oTHERs (PLaINTIFrs)®

Wajib-ul-ary— Pre-gmption— Custom or contract— Inter pretation of documett—
Euckange— Variation to derme of wajib-ul-arz.

An exchange gives rise toaright of pre-emption when such right arises
on & sale, Where there hag been a variation in the terms of the wajid-uZ-arzes
prapared respectively at t wo seftlements, and the previous wajib-ui-zrz recorded

a custom, keld that the variation in the ferms of the later wajsb-ul-ars did not
necessarily affeol the custom. Gulabd Singh v. Jag Ram, [1906] 3 A. L. J.R. 846
distinguighed,

TuE facts of this case are fully set forth in the ;;udgmenb.

Dr. Tej Bahaduyr Sapru, for the appellant.

Babu Jogindra Nath Chawdhri (for whom Babu :S'm'at
Chomdra Chaudhrs), for the respondents.

Kwox, A. C. J. and GrivrIN, J.—The facts which gave rise
to the suit out of which this appeal has sprung are briefly as
follows :—One. Mulkhtar Singh who held & share in village
Hisanda on the 28th November 1905, exchanged that share for
a share of property held by Daryao Singh the present appellant
in village Billochpura., Jahan Singh and Sarup S8inghk minor
uader the guardianship of his brother Jahan Singh, claimed. that
in consequence of this exchange, a right of pre-emption arose in
bheir favour. They base their right of pre-emption upon the wajib-
wl-orz of 1860 in which they maintain that in every case of
transfer by a co-charer, a preferential right of pre-emption exists
in favour of own brothers or other ¢ ekjaddi »’ relatives. Jahan

* Tirgt Appeal No, 77 of 1908, from a decree of .B, 7, Dalal Addltlonal
Dlm'mb Judge of Meerut, dated the '4th of January 1908, -
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Singh and Sarap Singh are admittedly the own brothers of Mulkh-

tar Singh. In defence it was contended that the provision in the
wejib-ul-urz relating to pre-emption was the record of a con-

fract nob of custom and that it came to an end when the sattle-

ment of 1870 determined. It was [urther contended that if the
court was not prepared to hold that it was the record of a con-
tract, the provision in the wajib-ul-arz in question did not really

- give a preference in favour of “own brothers”, that the proper

construction to put upon it was that ¢ own brothers’” stood upon an
equal footing with Bhai ekajaddi. Itwas further contended that

.the plaintiffs had copsented to the exchange. There was also a

plea to the effect that the wagjib-ul-arz gave no right of pre-emption
in ease of an exchange. The court below has held that the pro-
vision in the wajib-ul-ars was a record of castom and not of

"coniract, that it gave preference o “own brothers” over all others,

that there was no veliable evidence to prove that plaintiffs con-
sented to the exchange, It followed a ruling of this Cowt to
the effect that an exchavge does give rise to a right of pre-emp-
tion when such right arises on a sale. It therefore deereed the
suit in plaintiffs’ favour. The defendant comes Lere im appeal
and repeats the pleas to which we have already referred. The
learned advocate who appeared for the appellant has argued the
case with great cale and has advanced all that could possibly be
said on behalf of his client. We also feel that this isa case in
which we should have been glad to hold that there was no right
of pre-emption particularly in view of the consequences that
must arise on our decision, but we find ourselves congtrained to
hold otherwise. The exchange offected the settlement of a dis-
pute in a suit brought by the appellant against Mukhtar Singh in
a matter of proﬁ%s and the exchange was decided wupon by a
punchayat and does seem, for the time, to bave put an end satis-
factorily to the dispute between the parties. DBut after a caveful
consideration of the wagjib-ul-arz we are satisfied that it is
a record of custom, not of contract. Great stress was laid upon
the case reported in 8 A. L. J. R., 646. In that case however
there was satisfactory evidence that there had been no custom of

- pre-emption existing in the village in the year 1836 and there-

was apparently strong evidence to the effect: that even afterwards -
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there was no instance of pre-emption being claimed in the
village. In the case before us there is no evidence as to what
were the circamstances prior t> the wagjib-ul-arz of 1860. That
wajib-ul-arz has also been placed before us, and it isin our
opinion as clear a record of custom as is the wagib-ul-arz of 1870.
There is some difference in the terms in which the two wajib-ul-
arzes of 1860 and 1870 record the custom, but as regards the
preference to own brothers there is really no difference and it
is after all with that with which we are concerned in this appeal,
and that is all that we find, viz., that i the village there was a
custom by which on a transfer, a right of pre-emption arose in
favour of the own brother of the transferor. We have also been
taken through the evidence and we agree with the view expressed
by the court below that it has not been proved that the plaintiffs
respondeuts consented to the exchange. Nothing was said to us
ou the fourth plea taken in the memorandum of appeal and we see
no reason to differ from the rulings cited. The result is that all
the pleas taken in the memorandum of appeal fail, We dismiss
the appeal, but under the circumstances we direct that each party

bear his own costs. ‘
Appeal dismissed.

‘ Bejfore Mr. Justice Banerji and My, Justice Tudball,

DEEI SARAN PANDE (Poanrirr) v, RAMJAS awp orgess (DEFENDANTS).*
Act (local) No. ITI of 1901, (Land Revenue Act), Section 233 (k)—2lode of
T partition—Swit in Civil Court—Maintainability of. ‘

Tn an application for partition of revenue paying property the defence was
that thero had been an imporfect partition in which Zhate No, 28 was left joiﬁt
and kuras Nos, 1 and 8 were given to defendants and kura 2 to plaintiff and certain
defendants, The plaintiff was referred to a civil suit, He brought 2 suit for
declaration of his right to Fwre 2 but did not claim any relief in respect of
khate No, 28. A decres was passed in his favour. Thereupon the Revenus
Court ordered thal any deficiency in tho defendants’ share should be made good
from Lhate No, 28, Plaintiff brought this suit for a declaration -that the defend.
ant could not geb any land out of khais No.28. Held that the suit was one
relating to partition or union of mahals and could not bo regarded as a suit umder
section 111 or 112 of the Revenue Act, The dispute related to the mode of

*Appeal No. 11 of 1909 under section 10 of the Lelters Patent from a decres
& Knox, J., affirming a decres of F, D, Simpson, District Judge of Gorakhpur,
dated the 81t of July 1907, who reversed the deeree of Jogindra Nath Chanilhri,

- Munsif of Basti, dated the 21st of January 1907.
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