
1909 attended to. We confirm the decree for the dissolution of 
the marriage of the petitioner ■with the respondent Eunice
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I ’OBSHA.'W
v. Geraldine Torshaw,

FoRSHiv, Decree m(^de absolute.

1909. APPELLATE CIVIL.
May 25. ___________ _

Before Mr. Justice Banerji and Mr. Jwstioe T udlall,
PUSAMAL (PiAiiTTiTj) V. MAKDUM BAKHSH Aud oraBES (Defbndakts),® 

Act No, X F  o f  1877 fIndian Limitation A ct), Schedule I I , AHiole 139-— 
Landlord and tenant— Adverse fossession—Lease f o r  a term o f  years — 
Tenant holding over a fter expiration o f  term—Tenant hy sufferance.

Where a tenant holds over after the expiry of the lease, held that time begins 
to run against the landlord on the expiry of the term of the lease under article 
139, Schedule II, Limitation Aot, Adimular» v. Pm* Hemi'han (1) dissented from, 
Kanthe^pa v. 8'hesTia '̂pa (2), CJiandri v. Daji Bhaw (3), Madan MoTian Q-oshain 
Y, Kumar MamesJiar Malta (4) and Khutuii L a lv . Madan Mohan (5) followed.

The facts of this case are as follows ;—
On April 17thj 1887, one Jhargar executed a hirayanama 

fc8? one year in favour of Bhopal Dag, in respect of a house. On 
February 18th, 1895, Bhopal Das sued Jhargar for rent of the 
house in the Court of Small Causes. Jhargar pleaded adverse 
possession in that suit and denied the plaintiff's title. The plaint 
was returned for presentation to the proper court, but that was 
not done. In 1897, the house in question along with other pro
perties belonging to Bhopal Das was sold in execution of a decree 
and purchased by Ram Ratan, the decree-holder. On December 
20th, 1901, Puea Mai purchased the house. He demanded rent 
from the defendants who were heirs of Jhargar, but they refused 
to pay. Hence this suit for rent and for possession. The defen
dants denied, the plaintiflp̂ s title and contended that the suit was 
barred by limitation. The courts below dismissed the suit as 
barred by time. The lower appellate court found that the 
hirayanama, was proved, but that since the expiry of the term 
specified therein the defendants had never paid any rent to the

^Second Appeal No. 521 of 1903 from a dooxee of Khettor Mohan Ghose 
Second Additional District Judge of Aligarh, dated the 6lih of March 1908,’oon- 
firming a decree of Keshab Deo, Muasif of Koil, dated the 24th of August 1907.

(1) (1835) I. L. R „ 8 Mad,, 424. , (3) (1900) 1.1,. E „ 2 i Bom.. 504.
(2) (1897) I. El. R.. 22 Bom., 833. (4) (1907) 7 0. D. J . 615

(5) (1909) 6 A.1L. J. a ,  239.
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plaintiff auci they coutinnecl in possession of the house without 
anj fresh tenancy being created. The plaintifi appealed to the 
High Court,

Dr. Satish Ghctndra Bancrji (fo*r whom Babii Sarat Chandra 
Ghaudhri) for the appellanfc: A tenant who takes the premises 
on lease for a fixed term and holds over ■withoub paying any rent 
after the expiry of that term, cannot acquire adyerse title. The 
lease having been found to be genuine, mere non-payment of rent 
by a tenant cannot convert) his possession into adverse posseBsion. 
PremsuJch Das v. Bhiipia (1). There must be a denial of the 
landlord’s title, and the denial here took place within 12 years 
of the suit. The tenancy of the defendants was tenancy by 
sufPeraucej that is to say a tenancy without the, assent or dissent 
o f the landlord. Article 139, Schedule II, Limitation Act, is the 
article which applies. No doubt the original tenancy has expired, 
but the tenancy which has come into existence by operation of 
law still subsists, and* the suit is within time. A  tenancy by 
sufferance is determined by the act of the landlord as by express
ing his dissent to the tenants occupation or by taking steps ta 
evict him or by the act of the tenant as by his transferring 
the property which he cannot do having no title to convey* 
Adiinulmi v. Pir RavuiUan (2). His possession is not adverse 
and he is not a trespasser. It is to prevent the consequences 
arising from such possession that the law has created this fiction 
of a tenancy. Foa, Outline o f the Law o f Landlord and tenant, 
p..5.

The expression or otherwise assents’Mn section 116 of the 
Transfer of Property Act connotes also an action on the part of 
the landlord. It is submitted that the position of a tenant by 
sufferance cannot be worse than that of a licensee. Permission 
in his case too is, it is submitted, implied. The observations in 
Mitra on Limitation, 4th editiorij p., 1021, are also in support of 
the appellant, as also those in Srinivasa v. Muthwami (3).

The cursus curioe, however, is opposed io this contention.
The following are’̂ the several cases decided since Adimulam^s 

ease.

1909 

r u s i  Mai, 
%Maicuum

B a k iis h ,

(1) (1879) I. L. B„ 2 A]1., 617. (2) (1285) I. L. B., 8 Mad., 424,
(S) (18C0) I. L. B„ 24 Mad., 246,261.
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1909 . KcL'ntheppa v. 8heshappa, ( I ) ;  Ghandri v. D'tji Bhau (2) ;
PxjsA mIl" Lachman v. Oulznri Lai (S); Khunni Lai v. Madanmohan Lai 

[4)', Vadajjcilli V. Dron<tmraju (6) Madanmohan Qossain 
^AKHsa; Y. Kumar Ramebwar Malia*(Q).

Munslii Girdhari Ldl Agarwala, for the respoudeiits, was 
not called upon.

The following iudgments'were delivered ;—
T u d b a l l , J.—This appeal arises out of a suit to recover 

possession of a house aud Rs. 47-4 0  arrears of rent thereof foi’ 
the period commencing from 17fch October 1904 and ending 17th 
Jamiarj 1907.

The facts are as follo\\ s O n  April 17th, 1887, the plaintiff’s 
father Bhopal Dus leased this house to one Jhargarh, brother of 
defendants 1 and 2, and father of defendant No. 3 for a fixed, 
period of one year at a monthly rental of Rs. 1-12. After the 
expiry of tlie term of this lease the lessee continued to hold over 
without the express assent or dissent of the lessor. He paid no 
rent. On the 18th February 1895, the plaintift brought a suit for 
jent against Jhargarh in the Small Cause Court for a period com
mencing from September 1892, up to the date of suit. Jhargarh 
contested thft suit on the ground that he had held adverse posses
sion of the houFe for over 30 years and denied having executed 
the so-called hirayanamah and having paid any rent. The plaint 
was returned by the Small Cause Court for presentation to a 
proper court on the ground that a question of a proprietary title 
\pas iuvolved. The plaintiff however did not prosecute the suit 
for reasons ib is unnecessary to detail. The proprietary title 
passed from him by auction sale to others but was finally reacquir
ed by him.

The present suit was instituted on l5th February 1907. The 
lower court I as held that Jhargarh executed the hirayanama of 
j7ih April 1887; for a poviod of one year. That after the expiry 
of that term Jhargarh (and after him the present defendants) paid, 
no rent. I'bat there was no assent or dissent express or implied 
on the part of the lessor and that the lessees therefore became a 
tenant by sufferance. That a period of more than 12 yeai-s haying

(1) (18S7) I. L. E., 22 Bern., 893. (4) (1909) 6’A. L . J. E., 239.
(ItCOj I. L, E., 2i Eoru., 504. (5) (1S07) I. L. E., 31 Mad,, 168.

(3) il£04) 1 A, (0) .{lfl07) 7 0.
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expired since the expiry of the lease, the suit was time barred 1909

under Article 139; Schedule 11̂  of the Indian Limitation Act of 
1877. The plaintiff comes here in second appeal and it is urged ®*
on his behalf that the lower coui-t has taken a wrong view of the B a k h sh .

legal position of the parties. That the possession of a tenant b j 
sufferance is not that of a trespasser nor, as such wrongful in law.
That where a lundloi'd remains silent when his tenant holds over 
on  the expiry of his leasê  his silence must; be presumed to be 
tantamount to consent and that a new tenancy commeuGes and 
limitation does not begin to run until this new tenancy comes to 
an end either by the sobsfcitution therefor of a fresh tenancy or by 
the tenarLt setting up an adverse title.

It is also urged t’ lat mere non-payment of rent does not 
con.-titufce adverse possession and tl.at it was not until after 18th 
F e b r u a r y  1895, that Jhargarh set bp an adverse tide and the 
present suit is within 12 years of that date. The learned vakil 
for the appellant who has argued the. case most ably and fairly 
and has placed before us all the rulings of the various High 
Courts in India, relies on the ruling in Adimulam v. Pir Revu- 
than (1), wherein it was held that if a ten ailt for years holds 
over in British India time does not begin to run against the 
landlord until the tenancy on sufferance has been determined. •

The principle adopted in the ruling above mentioned appears 
to be that directly t'.e tenancy for the term expired a new 
tenancy arose, viz. a tenancy on sufferance and that the limitation 
set forth in Article 139; Schedule II, of tl e Limitation Act would 
not begin to run until this second tenancy came to an end.

AVe are unable to agree with tiie view that a tenancy on 
suSerance is soch a tenancy as is contemplated by Aiticis 139.
In the case of such tenancy there is no privity between the parties.
The so-called tenant on stifferance is one who wrongfully continues 
in possession after the expiration of a lawful title. He is not 
entitled to any notice. There is very little difference between 
him an4.a trespasser. The same ruling ’syas considered by the 
same High Court in Vada PalU Narasvniham v. Dronamraju 
Beetharamamurthy (2 ), and it was held that that decifcion could 
no longer be treated as good law following the view expressed in 

(1) (1885) I, L. E., S Mad., 42i. (2) (1908) I, L, B., 31 Mad., 16?,
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J909 SesJiamwia Shettai v. GhicJcctya Hegade (1), that in a suit by a 
PusA M a iT  recover possession from a tenant for a term of years

0. time begins to run under Article 139 from the expiry of the term
B a k h sh . which must be held to be the time when the tenancy is deter

mined within the meaning of the article. The i?ame point was
considered by the Bombay High Court in Ghandri v. D>iji Bhaw 
(2). [Following a former ruling in Kantheppa v. Sheshappci (3), it 
was therein held that a tenant holding over after the expiration 
of the term mentioned in his rent note is a tenant on sufferance 
and there is no such relationship between landlord and tenant as 
is contemplated by Article 139, Schedule I I  of Act X V  of 1877. 
The opinion expressed by a Bench of the Calcutta High Court in 
Madan Mohan Qoshain v. Kumar Rameshar Media (4) is to
the same efl'ect, viz. that time begins to run against the lessor
under article 139 from the date of the expiry of the lease.

Coming to the decisions of our own Court the case of Prem- 
spMi Das V. Bhupia (5) which has been cited, does not touch 
the point. There was no lease for a term in that case.

In  LcicTiman y. Oulzari Lai (6), a Bench of this Court held 
under circumstances similar to those of the present case that the 
suit for possession was barred by 12 years’ limitation, the relation 
of landlord and tenant haying been determined at the end of the 
year 1839 since which time no rent had been paid. Article 139 
is not specifically mentioned and the court appears to have held 
that the defendant tenant’s possession had been adverse on the 
ground that no rent had been paid and no assent proved on the 
part of landlord,

The point again arose in the case of KJmnni Lai v- Madan 
Mohan (7). The case of Fremsukh v. Bhupia (6) was consi
dered and distinguished. In that case (as in the present one) 
there was no payment of rent to the lessor and nothing to suggest 
the lessor’s assent to the lessee holding over beyond the bare fact 
that the defendants remained in possession. The lease deter
mined in 1884 and the suit was brought in 1904. Article 139 was 
applied and it was held«thafc the sait for possession was barred by 
time. From what has been noted above it is clear that the rulings

(1) (1902) I. L.B., 25 Mad., 507. (4i) (1907) 7 0. L. J„ 615.
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(2) (1900) I. L. 24 Bom., 504. (5) (1879) I. L. E.,’2 All. 617*
.(3) (1897) I, L. B*, n  Bom., 893, (6) (1904) 1 A, L, J, 201,

(7) (1909) 6 A, L. J, E„ 239.
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are all against, the appellant’s contention except that in Adimid- 
am V. Fir Revutlian (1), fiom which the Madras High Court has 
itself expressly dissected in a subsequent I’uliog. The weight 
of authority is against the appellant.

Limitation clearly began to run on the expiry of the term 
fixed by the rent note against the appellaat^s predecessor in title 
on 17th April 1888, under Artic-le 139 and the suit is barred by 
time. In this view ol the case ire dismiss the appeal -vvitb costs, 

B ajteeji, J.— I  entirely agree.
dismissed. '
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B e fo re  M r. J i is iio 3  IB aaarji and, M r- Jtistice  T iid h a ll.

BALDEO (PiiiNTiB’]?) «. BADBI JSTATH iND autother (■Dee'endants.)'  ̂
Mi\ihmnm.adan L a w  — JBre-emptioyi-^Shaji K h a lit—JSasement.

In a suit for pre-emption it was found that tho liouse of the pre-emptor 
discliai'geil water on the property soM, and this latter and the house of the 
vendee discharged Ŷater on a lane intervening between the houses and the pro> 
pertysold, JeZcZ that both the pro-eraptor and tha vendee were sharers in the 
immunities and appendages (S h afi K h a lU )  and therefore one had no prefer
ential right over the other.

Seld also, that the Muhammadan Law does not prescribe any period which 
would give a person the right to enjoy an immunity such as that of discharging 
water or a right of ^yay.

T he  facts of this oase are as follows :—
A certain stable dtuated in Muballa Bagh Sundar Das, in the 

city of Benares was sold by one Bhagwau Das to one Badri Nath. 
The plaintiff alleging himself to be a ^kaji khalU sued for pre- 
empfcioB. The defence was that he had uo preferential rigHt to 
claim th,e property. The plaintiff’s house stood immediately 
next to the property in dispute and it was alleged that he had a 
right to discharge water of the house on a portion of it. The 
v e n d e e ’ s  bouse wa"'? separated from the stable by a lane which was 
not a thoroughfaro. Into the lane the water from both the house 
of the vendee and the stable was discharged. The Additional 
Subordinate Judge decreed the suit holding that the right of the

PUSA M iL

IVlAKDUiC
B a k h s h .

1P09
26.

* Beoond Appeal No. 838 of 1903 from a decree ■ of G. A. Paterson, District 
Judge of Benares, dated the 29 th of May 1908, reversing a decree of Bankey 
Bahari Lai, Additional Subordinate Judge of BonaroSj dated the 23rd of Novem' 
Ijer 1907»

(X) (1885) I, L* Bi, 8 Mad.,


