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occasion specified how they were to be appropriated, and there
appears to be no other indication whatsoever to show that he
made these payments towards interest as such. In this view
the claim of the plaintiff is mot saved from the operation of
himitation by the payments made by the defendant. The appeal
however must fail upon the second ground.

The document of the 25th of May 1906 shows that-the de-
fendant promised to pay the balance of Rs. 954-9-0 within one
month. It is an agreement such asis contemplated in section 25
(3), of the Contract Act being an agreement to pay a debt which
was time-barred. The plaintiff waited for that one month before
he brought his suit, so that there was a clear aceeptance by him
of the promise : indeed thereis a clear acceptance in writing
on the lefter itself. It is arged that the plaintiff did not swe
on the basis of this document, but when reference is made to the
plaint, it is seen most clearly that he did sue on the basis thereof.
The document was unstamped but the plea which was first
urged on this poinb was not pressed in view of the terms of sec-
tion 36 of the Stamp A.ct, No. IT of 1899. In this view of the
case the appeal must fail. It is dismissed with costs.

Appeal dismissed,

PRIVY COUNCIL.

EARIMUDDIN (DeFENDART) 2. GOBIND KRISHNA NARATIN AND ANOTHER
(PLAINTIFFS) .
and four other appeals consolidated,

[On appeal from the High Court at Allnhabad.] .

Hindu low—~Alienation by Hindu widow—Dabt justifying alienation—Legal
necessity—Transfer fo satisfy decree—Construction of——Preservation of
Jumily estate—Costs of litigation— Construction of compromise creating
division of estate~-Nature of estate taken by dauwghters through father
with imper fect title. ,

The plaintiffis wore the sons of the role surviving daughter of a Hindu
widow in possession of her husband’s estate who had in 1857 executed, in favour
of the plaintifis’ paternal grandfather, a bond for monsy advanced to the widow
for “family purposes ineluding the costs of litigation which was eventually
gucoessful in preserving the estate of her lhushband, The defendants were
purchasers from the samne creditor fo whom in 1869, the mother of the
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plaintiffs, in satisfaction of @ decree oblained against her on the bond as repre-’
genting her father’s estate, transferred the property in suit. In her petition to
the court for permission to settle the claim in that way, she stated that the
property to be assigned was ¢ owned and possessed * by her, and that the judg-
‘ment creditor was to ¢ enter into possession as a proprietor like the petitioner.’

Held by the Judicial Committes that on the construction of the transfer
it was intended to convey an absolute estate.

Held also that the debt was one for which she was justified in alicnating
the family property. The preservation of the estate of her hushand and the costs
of litigation for that purpose were objests which justified a widow in incurring
debt and alienémting a sufficient amount of tho property to discharge ib;
[Maynes* Hindu law, Tth edition, para, 827] and the general principle of Hindu
law that he who takes the estate becomes liable for the debis of the cstate was
especially applicable in a case lite the present, whore, but for the debt, the
estatc would have been lost to the plaintiffs,

Disputes which arvose as to the succession to the property in suit, which
originally belonged to the matornal great grandfather of the plaintiffs, were
gettled by a compromise made on 31st July 1860, between the claimants, namely,
his daughter’s son, and the two daughters of a son, who predeceased him, where-
by certain shares of the estate were allotted to each of them; and on the death
of her sister in 1866, the surviving daughter (the mother of the pla.mtlffs)
succeeded fo her share by survivorship,

Held on tho construchion of the compromize that the grand davghters
acquired under it only a life-intevest in the property, their right to which must
be taken to have been derived through!their father notwithstanding that his
own father survived him, his title, in whatsoever way it was defective, being
pro fanto cured by the agreement of compromise,

Five consolidated appeals from a judgment and decrees
(29th April 1903) of the High Court at Allahabad which revers-
ed a judgment and decrees (80th March 1900) of the Court of
the Subordinate Judge of Bareilly which latter court had dis-
misged the respondents’ suits,

The suits were brought for possession of certain immoveable
properties claimed by the plaintiffs under a title derived from
one Jai Chand Rai by whom they had been transferred by sale
to the defendant (the present appellants) or to those under
whom the defendants claimed. The plaints stated that Ratan
Singh and Daulat Singh, his son, formerly owned and possessed
the -property in suit; that Ratan Singh became a convert to
Muhammadanism in 1845 and forfeited his right in the property
which then vested in Daulat Singh ; that Daulat Singh died, on
8th January - 1851, and the property devolved on his widow Sen’
Kunwar ; that Mewa Kunwar was married to Rai Aftab Rai,
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the son of Jai Chand Rai; that Sen Kunwar executed a bond
in favour of Jai Chand Rai for Rs, 51,359 in 1857 without any
legal necessity, and on the basis of that bond Jui Chand Rai
sued Mewa Kunwar and Chatar Kunwar (the daughters of Dan-
lat Singh and Sen Kunwar) and obtained a decree after Chatar
Kunwar’s death against Mewa Kunwar and the assets of Chatar
Kunwar's estate through Mewa Kunwar’s confession of judg-
ment ; and that Jai Chand Rai having taken out execution of
the -decree, Mewa Kunwar on 13th December 1869, made a
compromise with him, whereby she transferred to him (among
other villages) the property, the subject of the present suits and
the plaintiffs alleged that Jai Chand Rai’s decree was merely
collusive and the compromise transferred to him only the life
interest of Mewa Kunwar, and on her death on 25th March
1899, the rights of the defendants in the prope1 ty in suit became
extinguished.

The defence in each suilt so far as maferial was that the
property in suit was the self-acquired property of Ratan Singh;
‘that Ratan Singh continued to be a Hihdu up to the time of his
death ; that even if he became a Muhamadan Regulation VII
of 1832, prevented forfeiture of his right in his estate; that on
his death on 15th September 1851, his property devolved on his
widow Raj Kunwar and her name was recorded in respect of
it in the revenue records up to 1860; that Raj Kunwar’s posses-
sion was adverse to the right of Mewa Kunwar, Chatar Kvnwar,
and the plaintiffs and the suits were barred by 12 years’ limi-
tation ; that Mewa Kunwar held the property as its absolute
owner, and was competent to transfer it as she wished ; that the

plaintiffs and their grandfather, Jai Chand- Rai f'omled a Jjoint
" Hindu family, and they were bound by the alienations made by
him ; that the debt for which Jai Chand Rai’s decrec was passed,
was money borrowed by Sen Kunwar for legal necessity, and
the plaintiffs were hound by the deeree and the compromise
and that the defendants were entitled to the benefit of section 41
of the Transfer of Property Act (IV of 1882).
It appeared that after the deaths of Daulat Singh (who
predeceased his father) and Ratan Singh, dxsputes aroge s 10
 the succession to the property, i consequenee of which the estate
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was for some years taken charge of by the Court of Wards, and
it was only at the end of 1858, after the deaths of Sen Kunwar,
widow of Daulat Singh (in November 1857), and Raj Kunnwar
widow of Ratan Singh, (in November 1858) that.the succession
to the estate again opened out. It was then claimed by Khai-
rati Lal, the son of a daughter of Ratan Singh who sued the two
daughters of Daulat Singh (Mewa Kunwar and Chatar Kuuwar)
for the entire estate (and therefore not on the ground of the
estate having been the joint property of Ratan Singh and
Daulat - Singh). Mewa Kunwar and Chatar Kunwar resisted
the claim on the ground that they were entitled to the entire
property as heiresses of Daulat Singh. In that suit an agree-
ment of compromise was come to betwecen the parties on
21st July 1860, in which the property was described as  the
estabe ancestral and self-acquired owned possessed and left
by Raja Ratan Singh dececased in charge of the Court of
Wards,” Under the terms of that agreement Khairati Lal took

7% annas, and Chatar Kunwar and Mewa Kunwar each 4}

aunas, and a complete partition was effected on 15th December
1860.
In the petition of compromise made by Mewa Kunwar on

18th December 1869, with Jai Chand Rai, she stated that she
‘transferred the villages “owned and possessed ” by her, to him

#1in lieu of the money decree due to him ” from her, and agreed
that he should “enter into possession as a proprietor like the
petitioner,”

The Subordinate Judge held (o) that the property in suit
was the self-acquired property of Ratan Singh; (b) that Ratan
Bingh became a convert to the Muhammadan religion in
1845 ; (c) that the effect of such convertion did not by Hindu
law, as modified by Regulation VIL of 1832, deprive Ratan
Singh of his estate, and that he remained owner thereof till his
death; (d). that Raj Kunwar acquired a title by adverse
possession ; (¢) that on her death Khairati Xal became
owner and by the compromise of 2lst July 1860 granted
their shares to Mewa Kunwar and Chalar Kunwar ; ;and (f)
that Mewa Kunwar thus being absolute owner had full power
to transfer the property in suit to Jai Chand Rai through
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whom the defendanis claimed. As to the two last findings he
gaid ¢—

« Khairati Tal, daughter s son of Ratan Singh, was entitled under Hindu
Iaw to succeed to his maternal grandiather’s estate, An agreement was made
by Khairati Lal with Mowa Eunwar and Chatar Kunwar whereby he kept with
him 7% annas share in Ratan Singh’s estate and gave to each of the two ladies
4% annas share, As Khairati Tal way legal heir of Ratan Singh, after his widow’s
death he in fact was owner of the estate, Mewa RKunwar and Chatar Kunwar
had noright to inherit it or any portion of it under the Hindn law. They must
be supposed to have acquired tfie 8% annas in the estate through a grant from the
rightful owner Khairati Tial, The share of 8} annas should be treated as the
gelf-acquisition of the two ladies, Mewa Kunwar and Chatar Kunwar possessed
the egtate as owners. Mewa Kunwar also became legal owner of Chatar Kuawar’s
share, When she got its possession she was compotent to deal with the whole
8% annas in the estate as she liked. As it did nob belong to the plaintifis
maternal grandfather, they have no right to question the validity of the transfers
made by their mother. *%

Decrees were accordingly made dismissing all the suits,

On appeal the High Court (Sir JomN Stawrry, C. J. and
BurgiTT, 4.) held it proved that Ratan Singh was converted in the
year 1845 ; that the property-in suit was the joint property of the
family and not the self-acquired propertiy of Ratan Singh, and thab
whether self-acquired or notit passed to Daulat Singh, as the
effect of Ratan Singh’s conversion ; that Mewa Kunwar, there-
fore, succeeded only to a Hindu fernale’s estate of inheritance and
as such was incompetent to convey the property to Jai Chand Rai,
that Raj Kunwar was never in possession of the property, the
Court of Ward’s holding possession not for an individual Lut for
the proper heir ; and that the compromise of 1860 did not operate
as a grant from Khairati Lal to Daulat Singh’s danghters.

' The‘decrees made by the Subordinate Judge were consequently
reversed and the suits decreed.

The judgment of the High Court in the report of the cases be-
fore the High Court will be found in I. L. R,, 25 All, 546.

On these appeals

Cowell for the appellants contended thab Mewa Kunwar and
her sister Chatar Kunwar, took absolute estates under the com-
- promise of 21st July 1860, in which they were described as the
daughters of Danlat Singh, Mewa Kunwar afterwards inherited
Chatar Kunwar’s share and thus obtained an absolute interess
in 8% annas of the estate which must be taken t0 be her self-acquired
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property. The title of Daulat Singh, whatever ib was, was
admibted and confirmed by that compromice, Reference was made
to Lala Oudh Beharce Lal v. Mewa Koonwar (1), and Mewa
Roonwor v. Hulas Runwar (2). From Mewa Kunwar, the
property passed under the transfer of 13th December 1869 to the
appellant’s vendor Jai Chand Rai absolately, in exccution of the
decree obtained by him against her asrepresenting her father’s
estate. By that transfer, it was submitted the resyondents were
bound. That decree was obtained on a bond executed by Sen Kun-
war the maternal grandmother of the respondents and it was
upheld in a contested suit bronght after her death by Jai Chand
Rai against her daughters in which it was decided thas the decrce,
as well as a mortagage-deed to secure interest accrued thereon
were binding in Daulat Singh’s estate. All the evidence showed
that the loans in respect of which the decree had been obtained
were justified by legal necessity and there was no evidence the
other way. The transfers by Mewa Kunwar, to Jai Chand Rai,
therefore passed nob merely her life estate to the latter but the
whole interest of Mewa Kunwarin the property. Reference was
made to Jugullbishore v. Jotendro Mohun Tagore (8) ; Ishan
Chunder Mitter v. Bulhsh Ali Soudagur (4) ; General Manager
of Darbhanga Raj v. Moharaje Coomar Ramaput Singh (5) ;
Bissesswr Lall Sahoo v. Luchmessur Singh (6), and the Trans-
fer of Property Act (IV of 1882), section 41. The respondents
were the paternal grandsons of Jai Chand Rai and members of
the joint family of which he was the Manager, and they were
bound by his transfers to the appellants.

De Gruyther, K. C., and B. Dube for the respondents con-
tended that Mewa Kunwar succeeded to a Hindu daughter’s estate
of inheritance, and that namely a life estate, was all she was
competent to convey to Jai Chand Rai and through him to the
appellants. For the reasonsgiven by the High Court, it was sab-
mitted that there was no legal necessity for the loans made by Jai

Qband Rai tio Sen Kunwarand the bond (which was not produoed)

"1867) 8 Agra, H. O, Rep, 83; 8, 0.in (4) (1868) Marshalls

W) Gonsh (1867) 2 e B G i () (1969) R €14,
311; .

(2) (187 LR 1TA 157, (6) (1879) 14 Moore’s I, A., 605,

9 L L. R, 10 Oale., 985 (991) : 6) (1879) L.
®) (}iaﬁ 1T A8 (73] (991) {6} (1879) L. R. 6 I A, 283,
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did not bind her hushand’s estate. The decree on it was obbain-
ed by Mewa Kunwar admitting the debt after the death of her
sister Chattar Kunwar who had strongly contested the claim. In
satisfaction of it Mewa Kunwar voluntarily conveyed to Jai
Chand Rai the property in suit, but passed only her life interest
in it. Lale Amarnath Soh v. Achehan Kuar (1) was referred to.
Cowell replied.

1909, July 1st:~The judgment of their Liordships was deli-
vered by S1®2 AXDREW SCOBLE 1

The five actions in ejectment, which have besn consolidated
for the purposes of these appeals, all raise the same question.
The plaintiffs (the pressnt respondents) in each case are the sons
of Rani Mews Kunwar, deceased; and the defendants (the
present appellants) severally claim as purchasers from one Jai
Chand Rai, who, in his turn, claimed to have become entitled to
the property sold, in satisfaction of a decree obtained by him
against the same Rani Mowa Kunwar, for money advanced by
him to her mother for family purposes. The point for decision
i8 whether Rani Mewa Xunwar conveyed to Jai Chand Rai
an absolute, or only a daughter’s estate in the villages in
suib,

It is unnecessary to enter into the earlier history of this
family, as it will be found summarized in the judgment of this
Committes in the case of Rani Mewe Kunwar v, Rani Hulas
Kunwar(2). For the purposes of these appeals it is sufficient to
state that, disputes bhaving arisen as to the succession to the
estate of one Raja Ruttuu Singh, Rani Mewa Kunwat’s grand-
father, a compromise was effected between the rival claimants,
the terms of which were embodied in an agreement, dated the 21ss
July, 1860, Under this agreement, the property being treated
agif it were one rupee,” a share of 74 annas was awarded to
Khairati Lal, his grandson, as share of 41 annas to his grand-
daughter Rani Mewa Kunwar, and a share of 4} annas to her
sister, Rani Chittar Kunwar. As to the effect of this agreement
their Tordships observe that it ¢ assumes thaf the parties were
geverally olaiming by virtue of some right of inheritance the
property of the Raja Ruttun. Singh ; that there were questions

(1) (1898} 1. &, R., 16 AL, 124,  (2) 1874, L.R,1IA, 157,
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‘between them which might disturb the rights which each claimed

and it was better instead of a long litigation to settle these rights
(p- 164). The compromise is based on the assumption that
there was an antecedent title of some kind in the parties,
and the agreement acknowledges and defines what that title is”
(p. 166).

For the purposes of the present appeals, it is necessary to en-
quire what was the ¢ antecedent title” of Rani Mewa Kunwar
and her sister to the property of their grandfather, which is dis-
closed by the agreement. In it they are described as the daugh«
ters of Kunwar Daulat Singh, and their title must be taken to
have been derived through him, notwithstanding the fact that he
predeceased his father. This was the view taken by Mewa
Kunwar herself, when she successfully claimed to take by survi-
vorship the share of her sister, who died on the 13th April 1866,
on the ground that the property in suit descended from Daulab
Singh through his widow to his daughters. It is, at all events,
clear that whatever may have been the original imperfection of
Daulat Singh’s title, that imperfection was protanto cured by
the agreement, which secured to his daughters a considerable por-
tion of the family estate.

Agsuming, then, that the daughters took a share in their
grandfather’s property under the agreement in right of their
father, what was the nature of the estate which so devolved vpon
them? Mr. Cowell, for the appellants, argued that they took
absolutely, and that the property, in their hands, must be treat-
ed as self-acquired. Mr. De Gruyther, for the respondents,
contended that they took only a daughter’s estate, that is to
say, a life interest. This was the view adopted by the learned
Judges of the High Court at Allahabad, who say in their
Jjudgment-—

Itis tous perfeotly cloar that the title which Mewa Runwar and her
sister elaimed, and whioh was the title by virtus of which they took the 8%
annas of the property under the agreement with Raja Khairati Lal, and by
virtue of which Mewa Kunwar subsequently defeated her sister’s husband, was
that they, as daughters of Daulat Singh, were entitled to succeed toa danghter's

estate in his property on the death of their mother as p single heir,

2 bis | with a right
of survivorship dnfer e,
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With some hesitation, their Lordships have come to the con-
clusion that this is the correct view.

Turning now to the transaction between Rani Mewa Kunwar
and Jai Chand Rai, upon which the title of the appellants is
based, it appears from the judgment of this Committes already
referred to (ubi supra, p. 160), that after the death of Raja
Ruttun Singh,

questions arising out of this alleged conversion to Mahomedanism of the Rajakh,
and respecting the confiscation [of his estate in Qudh by the King of Oudhj
were contested betwesn the widows of the deceased Ruttun Singh and of his
son, Daulab Singh ; and after their deaths, the controversies were renewed hea
tween Khairati Tal and Mewa Bunwar and her sister,

These controversies were put an end 6o by the agreement of
the 21st July, 1860; but as Ruttun Singh died on the 14th
September 1851, the litigation lasted for nearly nine years, and
as the estate was large, the expenses were correspondingly heavy.
To meet these and osher expenses, Sen Kunwar, Daulat Singh’s
widow, is alleged to have borrowed from Jai Chand Rai, in the
six years from Seplember 1851 to October 1857, sums amount-
ing to Rs, 51,366—upon which Rs. 20,628 were due for interest
—and to have executed in his favour a bond for Rs. 51,369 and
a mortgage-deed for Rs. 20,525. 1In 1861, Jai Chand Rai
brought a suit upon the mortgage-deed in the Distriet Court af
Bareilly, against Sen Kunwar's two daaghters, Chittar Kunwar
and Mewa Kunwar, which,on appeal to the Sadr Court at Agra,
was decided in bis favour, the learned Judges holding that there
could be ‘“no question then as to the validity of the considera-
tion for which the deed in suit was executed,” and that
the loans had not been exclusively made on account of the
litigation” between Raj Kunwar and Sen Kunwar in the British
Courts, but it might “be reasonably believed that portions
of it were applied to the recovery from attachment of Ratan
Singl’s property in Lucknow, and to the maintenance of the

family in a style suited to their social position and antecedents.”

It should be mentioned that, although Mewa Kunwar did not
contest this claim, it was hotly contested by Chittar Kunwar
apon every possible ground, and that there was no appeal against
this deciston.
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In 1865, Jai Chand Rai brought a suit in the Court of the
Civil Judge at Lucknow claiming Rs, 96,368 as due upon the
bond executed by Sem Kunwar in 1857. To this suit Chittra
Kunwar aud Mewa Kunwar were made defendants. Mewa
Kunwar again admitted the claim but Chittar Kunwar resisted
it. 8Bhe died, however, while the suit was pending, and eventu-
ally the full claim was adwmitted by Mewa Kunwar, who bad
inherited her sister’s share, and a decree was passed accordingly.
In sati-faction of this decree, Mewa Kunwar, with the sanction
of the Court, assigned certain villages, including those in ques- -
tion in this suit, to the judgment creditor. In her petition to the
Court, for permission to settle the claim in this way, she says
that the judgment creditor is to “enter into possession ag a
proprietor like the petitioner,” and it was suggested at the bar
that this meant that he was to take her life-estate only ;,but as
there is a previous statement in +he same document that the
villages to be transferred were “ owned and possessed 7 by her,
the more reasonable construction is that she intended to convey
an ahsolute estate.

The question remains—Was the debt which was due to Jai
Crand Rai n debt which, according to Hindu law, Mewa Kunwar
was justified in paying? It was a debt which her mother, the
widow of Daulat Singh, had incurred for family purposes, and of
which the family had had the benefit ; for the result of the 1ifi-
gation, which could not have been carried on without borrowed
money, was the compromise which secared to the family a large
shave of the estate. The preservation of the estate and the costs
of litigation for that purpose, are objects which justify a widow

in incurring debt, and alienating a sufficient amount of
the property to discharge it Mayne Hindw low (Tth ed.),
para. 827. Moreover, the general principle of Hindu law that
he who takes the estate becomes liable for the debts of the

~ estate, is especially applicable in a case like the present

where, but for the debt, the estate would have been lost to the
respondents.

For these reasons, their Lordships will humbly advise His
Majesty that these appeals should be allowed, the decrees of t{he
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High Court discharged with costs, and the decrees of the Sabor-
dinate Judge in the five original suits restored.

The respondents must pay the costs of the appeals.

Appeals allowed.
Solicitors for the appellants:—Ranken Ford, Ford, and
Chester.
Solicitors for the respondents :—7. L, Wilson & Co.
J V. W,

APPELLATE CIVIL.

Before Sir John Stanley, Kuight, Chicf Justics and My. Justice Banorji,
KALY SHANKAR (Pramnrirr) o, NAWAB SINGH snp oTEERS (DEFENDANTS,)*
Hindu Loaw-—Mitalkshara—Mortgags of ancestral properly by ona memberm
No decree can be passed. against his share.

A member of a joint Hindu family governed by the Mifekshara cannot
validly mortgage his undivided share in ancestral property held in co-parcenary
on his own private account without the consent of his co-sharers, ‘

Hence, where a father in such a family purports to mortgage the ancestral
property neither for a lawful necessity mor for an antecedent debf zsld that a
decree for gale cannot be passed even in respect of the share of the father alone,
Chandra Deo v. Mata FPrasad (1), and Belgobind v, Narain (2) followed,

The material facts will appear from the judgment.

Hon’ble Pandit Sundar Lal, for the appellant.

Babu Jogindra Nath Chaudri and Pandit Moti Lal Nehru,
for the respondents.

The following judgments were delivered :—

BangeryI, J.——This appeal arises out of a suit for sale
brought upon three mortgages. The first of these is dated the
95th of June 1894, and is for Rs. 6,200, the second dated the
30th of March 1895, is for Rs. 3,000 and the 3rd is dated the
8th of July 1895, and is for Rs. 2,000. The suit was brought
not only against the mortgagor but also against his sons and
grandsons. The latter contested the claim and urged that their
interests in the mortgaged property could not be affected by the

mortgages.

* Tirgt Appeal No, 143 of 1907 from a decree of Ishri Prasad, Subordinate
Judge of Mainpuri, dated the 13th of February 1907, ‘

(1) (1909) L L. R., 8L ALL, 176,  (2) (1893) L L. R, 15 AlL, 339, &, Q.
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