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SRINATH DAS (Pravmiry) v, KHEITER MOHUN SINGH AND OTHERS p o

(DEFENDANTS). 1888
. November
[On appeal from the High Court at Calcutta.] 16¢h lms’;s(g 17th,

Limitation det 1877, Art. 136—S8uit by morigagee against morigagor and February 5.
purchasers from kim— Regulation XVII of 1806—T'ransfer of Pro- —
- party Act (IV of 1883).

A mortgage by conditional sale, before the operation of the Transfer of
Property Act, 1882, on defanlt made in payment, proceedings having been
taken by the mortgogee under Regulation XVIL of 1806, entitled the mort-
gagee to possession after the year of grace, On the murtgegor's right of pos-
gessidn being thus brought to an end without & suit for foreclosure, a right of
entry accrued to the mortgagee whose suit for possession, unlbas bronght
within twelve years from the date ¢ when the mortgagor'sright to possession
determined,” was barred by Art. 185 of Sched. IT of Act XV of 1877,

This Regulation foreclosure was applied to a mortgage, dated 17th Novem-
ber 1865, between Hindus, with power of entry and sale, in the Engliah form,
of land in the 24-Pergunnehs Distriot (which mortgage, therefore, received
thesame effect as a mortgage by conditional sale), and the proceedings were
perfect, on or before 315t Murch 1873, as against the mortgagor, whose right
of possession determined on the 17th February 1866. Parcels of the mort-
gaged land had been sold by the mortgagor, down to August 1866, and the pur-
chasers, not having been served with notice of the above proceedings under
the Regulation, were not parties thereto, so that the relation of mortgegee and
mortgagor continued to subsist, as between them and the mortgagee, not-
withstanding the determination of the mortgagor’s right of possession.

In a suit bronght in 1832 against these purchauetﬁ, ag also against the
mortgagor, for foreclosure and possession, by a tronsferee who had acquired
the mortgagee's interest in 1879 : Hald, that the mortgagor’s right of pos-
gession determined on the above date, and that the mortgagee's right of
suing for possession having been extinguished on the expiration of twelve
years from that time, iz, on the 17th February 1878, such right was not
revived by the subsequent creation of suits for foreclosute, on the oox;xing into
operation of the Transfor of Property Act, 1882; and that the title of the
plaintif, mede through the mortgagee, to sue the purchasers for possession
of the martgaged land, wae barred by time uander Axt. 185, as against them.

The suit therefore was dismissed a8 agninst the purchasers; but ag against
the mortgagor, who made no defence, the right of possession in the mortgagee
cousequent on the proceedings under the Regulation in force till its repeal in
1882 supported the decree made against him by the Courts below, £rom which
he had not appealed.

® Present: Lorp Frrzaeraip, Lorp' Hosmovude, Siz.R. Covom and Mg,
SrerEEsy WovLre PLANAGAN.
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ArpEAL from a decree [18th November 1885 (1)] of the High
Court, reversing a decree [17th June 18837 of the Second Subor.
dinate Judge of the 24-Perguhnahs District.

This suit was brought by the appellant, the transferee of 5
mortgagee, against the mortgagor and twenty-eight obher defen-
dants, the latter holding distinet plots of the mortgaged property
under purchases from the mortgagor. And the question wag
whether the suit as against these purchasers, now respoundents,
wag barred, as being a suit brought for possession more thantwelve
years after the mortgagor’s right to possession determined, under
Art. 135 of Sched. iiof Act XV of 1877; or fell within Art,
147, allowing sixty years from the time when the mortrga.ge money
became due for the mortgagee’s suit.

The plaint was filed on the 6th September 1882, after the Code
of Civil Procedurs of that year, and the Transfer of Property Act,
1882, had come into force; s. 2 of the latter Act repealing
Regulations I of 1798 and XVII of 1806, relating to mortgages,
their foreclosure and redemption, and the Act substituting its
owa provisions,

The mortgage deed, which was in the English form, was execut-
ed, on the 17th November 1865, by Huri Narain Dey to Shama
Sundari Debi, of five holdings .of land in the 24-Pergunnahs
District, to secure Rs. 15,705, to be repaid with interest at 18 per
cent. on 17th February 1866. Besides the usual powers to the
mortgagee to enter upon default and to sell, there was a provision
engbling Huri Narain Dey “ to sell such portions of the mortgaged
premises as he might be able to- sell to such purchasers,.and at
such prices as. heshall deem advantageous,” with an. agreement
for “the release of  the piecs or pieces of land so sold from this
mortgage.” The deed was registered onthe 23rd January 1366.
Sales of portions of the mortgaged property then took place.

Shama Sundari, as mortgagee, on the 15th February 1872, peti-
tioned the District Court, under Regulation XVII of -1806, ss
7 and 8, to issne a notice of foreclosure to Huri Narain Daj_&
alleging that there was then due the .sum .of Rs. 28,777 on the
mortgage. On the same day, the order was made “that the
usual notice of one year, together with the copy .of the pefition

(1) Shurnomoyez Dasi v: 8reenath Dass, 1. L R,, 12 Calo., 614,
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be served on the opposite party.” No notice of these proceedings
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was served on any of the defendants in this suit, other than smvara

Huri Narain Dey, although they, with the exception of No. 23,
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purchased before the proceedings were taken. On the 31lst March EHETTER

1878, the Judge ordered as follows: ¢ Whereasone year hes
elapsed from the date of the service of notice, ordered that this
be struck off the file.” And no further step was taken by the
mortgagee to obtain possession of the mortgaged land, or to
enforce any rights against the purchasers, But Shama Sundari, on
10th May 1879, by a conveyance in the English form, duly
registered, sold and assigned to this appellant, for Rs. 11,000, all
her interest in the mortgage debt and interest due from Huri
Narain Dey, and in the mortgaged lands, confirming this by a
subsequent deed of 1st April 1880. The prayer of the plaint was
that the defendant be ordered to pay, within a time to be specified
by the Court, Rs, 63,212, or the sum that might’ be found due
on the taking of accounts and interest for the period of the suit ;
also a declaration was asked that in default of such payment, the
defendants were not entitled to redeem, and that the plaintiff
should have possession.

Huri Narain Dey and eight of the twenty-nine defendants made
no defence. The others alleged title, each to their several portion
of the mortgaged land, under kobalas from 'the mortgagor; some
of them admitting notice of the mortgage, and alleging payment of
the purchase-money on account of the mortgagee, Shama Sundai,
others denying all knowledge of the mortgage. Some alleged
title through mesne or intermediate transfers, others claimed
direetly through Huri Narain Dey. The latest purchase had taken
place in August 1866. All those who defended 'relied on limita-
tion, alleging that the mortgagor’s right to possession having
determined on the 17th February 1866, and twelve years from that
date having expired in 1878, the suit was barred in the latter year.

On-the issue of limitation, as also in other respects, the judg-
ment of .the Subordinate Judge was in favour of the plaintiff, to
whiom he decreed possession. - He™ held-Art, 147 to be applica-
ble, and not ‘Art. 185 of ‘Act XV of 1877

From this decree sixteen of the defendants appesled to the High
Court, which reversed it as to all the defendants except the first,
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the mortgagor. The judgment of a Divisional Bench [Prgor
and O'KingaLY, JJ.] (1) was that as against all the defendants
except the first, the plaintiff’s suit should have been dismissed,
as he had failed to prove his title as against them, and had alsg
failed to prove the identity of the parcels occupied by them with
those that he claimed. The only ground however of dismissal
that need be stated is limitation, as to which the judgment of the
High Court will be found reported in I. L. R., 12 Cale,, 616,

On this appeal, which included all the defendants as respon-
dents,

Mr. B. V. Doyne and Mr, J, D. Mayne, for the appeliant,
argued that the period of limitation was given by Art. 147
of Sched. ii of Act XV of 1877, and mot by Art. 185, the
latter having been wrongly applied by the High Court, which
had failed to see the distinction between a claim to possession
by the mortgages, as against the mortgagor, made in the
character of mortgagée, and a claim for an account for
foreclosure and sale brought by the mortgagee, or as
here by his transferse. A mortgagee, after taking proceedings
under Regulation XVII of 1806, if entitled by the terms of his
mortgage to possession, atill had to sue for it, if out of possession,
or for a declaration that he was entitled to i, if he wasin
possession, there being no decree wupon proceedings under
the Regulation—See the judgment in Forbes v. Ameeroonissn
Begum (2). And it followed that such asuit brought by the
mortgagee must be brought within twelve years from the date
when the mortgagor’s right of possession determined, that
being the case to which Art. 135 was applicable. But when
a suit, as in this instance, aimed at bringing the mortgage to
an end, Art. 147 was applicable.

The frame and prayer of the present suit were justified by,
and maintainable under, the Transfer of Property Act, 1882,
which repealed Regulation XVII of 1806, They were alsoin
accordance with . 16, cl. ¢, of the Qode of Oivil Procedure (Act;
XIV of 1882). The Transfer of Property Act came into force-on
the lIst July 1882, establishing for mortgagees the mdit for

(1) Shurnomoyes Dasi v. Sreenath Dass, 1. L, R., 12 Cale., 616
(2) 10 Moore's I, A., 340,
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foreclosure ; so that the appellant obtained thereunder the right
to maintain this suit for foreclosure, It was under this Act that
his rights were enforceable against the purchasers, who were no
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There was nothing in the state of things existing between 1878
and 1882 which excluded the appellant from obtaining the
benefit of the law which in the latter year he found iu his favour.
Referring to the development of the law of mortgage in Bengal,
originally land mortgaged by way of conditional sale became
the lender's property on non-payment of the money lent; but
Regula.txon XVII of 1806 controlled the mortgagee’s right until
he should have taken proceedings as the Regulation directed
to terminate relations according to his coutract. The mortgage
in the English form of land, outside the local jurisdiction of the
Supreme Court and of the High Court which had succeeded i,
was dealt with by the Courts in the same way. And these
proceedings being ministerial, and not judicial, and the so-called
foreclosure not resulting in any decree, the mortgagee had, never-
theless, in any case, to sue for possession—See the judgment
in Forbes v. Amaesroonissa (1) at page B850 of the report.
The provisions of the three successive Limitation Acts were then
referred to, the conclusion being drawn that Art. 135 applied
where the relation of mortgagor and mortgagee subsisted, and
did not apply where the suit was to change the character of
the relation of mortgage to that of absolute dwnership.

Reference was made to Bhowani Charn Mitre v. Joykishen
Mitre (2), Forbes v. Ameeroowissa Begum (1), Brojonath Coondoo

Chowdhry v. Khelat Chunder Ghose (3), Huro Chunder Gooho v..

Gudadhur Eoondoo (4), Sarasibala Debi v. Nand Lal Sen (5),
Denonath Gangooly v. Nursing Prosad Dass (6), Ghina
Ram Dobey v. Monaruth Bum Dobey (7), Burmamoye Dast v.

(1) 10 Maore's I. A., 340,

(2) 8. D. A, 1848, p. 354,

(8) 8 W.R,, 269 ; and, on appeal, 14 Moore’s 1. A, 144, and 8 B. L. B, 104,
(4) 6 W. B., 184,

(6) 5 B. L. B.,389.

(6) 14 Be L. R,, 87.

{7) 70, L. R., 580 ; . L. B, 6 Cale., 666 (note}.
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Dinobundhoo Qhose (1), Gokuldass v. Kvipa Ram (2), Mankes
Kooer v. Munnoo (3).

None of the respondents appeared.

On a subsequent day, 5th February 1889, their Lordships’ judg-.
ment was delivered by

Lorp HosHOUSE—~—The appellant, who was the plaintiff
below, is the transferee of a mortgage effected by the first
defendant Huri Narain Dey in favour of Shama Sundari Debi.
The mortgage bears date the 17th November 1865. Itisin
the English form, providing for the payment of the debt on
the 17th of February 1866, and giving to the mortgagor’ the
right of possession until default in payment, and to the mort-’
gagoe the right of entry after default. The property mortgag-
ed is in the district of the 24-Pergunnahs,

On the 15th February 1872, Shama Sundari applied to the Dis-
trict Judge of the 24-Pergunnahs to issue as usual a notics
of foreclosure to the opposite party, under Regulation XVII of
1806. The opposite party was Huri Narain. The notice was
served on him, and, on the 3lst March 1873, a year having
elapsed from the date of the service, the case was atruck off
the file. It is clear, therefore, that Huri Narain’s right to
redeem was foreclosed, and that as against him Shama Sundari
became absolute owner, on or shortly before the 81st March 1878,

In the year 1879 the plaintiff acquired Shama Sundari’s
interest in the martgaged property, and on the 6th September
1882, he brought & suit against Huri Narain and' twenty-eight
other defendants whom he alleged to have been holding possession
of several plots of the property, claiming by purchase and
otherwise from Huri Narain, He stated that.they ought. to
bave been made parties to the foreclosure case, but Shams
Sundari had not done that; that ‘the defendants knew of the
mortgage ; that nothing had been paid on eccount of the mor-
gage debt; and that the defendants refused to pay. He pray-
ed an order for payment, and, in default, a declaration that

(1) L L. ., 6 Oale,, 664 ; 7 0. L. R,, 588,
(®) 18 B. L. R, 205,
(3) '14 B. Ln Rl, 315.
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the defendants would be unable to redeem the mortgaged
properties, and an order for possession.

Huri Narain has not made any defence at any stage of the
suit. Of the other defendants, some either did not appear or
did not put in any statement ; one pleaded a mistake of personal
identity, and eighteen, besides other pleas, contended that
the suit was barred by time. Seventeen of them stated that
they held plots purchased of Huri Narain at various dates,
ranging from November 1865 to August 1866. Some of them
stated as to their own plots, that Shama Sundari was privy
to the purchases, and that the price was paid to her agent in
reduction of the mortgage debt. But as the latest of these
alleged transactions was in August 1866, the difference between
the cases of these defendants need not be considered. Oue
defendant, No. 29, stated that he had purchased two plots
of Huri Narain's land, one in February 1873 at « revenue sale,
the other in December 1876 at an execution sale. This defen-
dait stands in a different position from the others as regards both
time and the eftect of the foreclosure proceedings. But if his
title is impeachable at all, which their Lordships are far from
suggesting, it must be in a suit properly framed and conducted
for that purpose.

With this exception of No. 29, for whose case no issue was
framed, their Lordships do not intend to discuss any other plea
than that of limitation. Whether the plaintiff really acquired
Shama Sundari’s interest; whether the defendants’ plots are or
are not included in the mortu'a,ge ; whether Shama Sundari was
privy to the sale by Huri Narain ; whether the purchase-money
was paid on account of the mortgage ; whether the purchasers

knew of the mortgage ; whether their possession was adverse or.

non-adverse : all these questions have been discussed, but are
immaterial, some in any case, and the othersif the suit is barred
by time,

The ruling Act is No. XV of 1877, and the question iy whether
the. case falls within Art. 135 or 147 Article 185 provides
that.a suit by a mortgagee for.possession of immoveable property
mortgaged, shall be dismissed if instituted after twelve years from
the time when the mortgagor's right to possession determines,
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Article 147 provides that a suit by a mortgagee for foreclosure op
sale shall be dismissed, if instituted after 60 years from the time
when the money secured by the mortgage becomes due.

The Subordinate Judge made a decree against all the defendants
without distinetion, for payment, and on default for foreclosure,
As regards the question of limitation, his grounds were as
follows: that if the foreclosure proceedings were regular, a new
starting-point of time was ga.in_ed in February or March 1878 ; but
if they were irvegular, the mortgagee possessed only an inchoate
right of possession, and so the mortgagor's right bad not deter-
mined; that suits for foreclosure were, under the Codes of 1859
and 1877, allowed in the Bengal Mofussil; and that the plain-
tiff had a right to bring this suit quite independently of the
Transfer of Property Act of 1882. These reasons lead up to the
conclusion thobt the case falls within Art. 147, which allows 60
years to sue.

From this decree, sixteen of the defendants appealed to the High
Court. The Court was of opinion that the mortgagor's right to
possession determined on the 17th of February 1866 ; that the
mortgagee’s right to bring a suit for possession was barred on
the 1'7th February 1878 ; that, with the right o possession, was
lost the right.to take foreclosure proceedings under the Regu-
lation of 1806 ; and that suits for foreclosure were then unknown
in the Bengal Mofussil. They therefore concluded that the suit
was barred by force of Art. 135, and they dismissed it against
all the defendsnts except Huri Narain. They do not assign
their reason for not dismissing it against Huri Narain, but their
Lordships presume the reason to be that as against him they took
the suit to be one for possession, founded on the title acquired iy
February or March 1873 under the Regulation. From that
decree the plaintiff appeals.

All the defendants, except Huri Narain and another, are made
parties respondent to the appeal. No one has appeared, and their
Lordships have not had the advantage of - hearing argument in
support of the decree; but after taking time to consider, théir
Lordships find themselves in agreement with the High Court.

The inferences of fact which the Court is bound to draw from
the evidenco or the omission of evidence in the case appear to*
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their Lordships to be as follows: the foreclosure was, as against  1sss
Huri Narain, perfect on or before the 31st March 1873 ; the™ gurwars
purchasers from him were not served with notice as required D:S
by the Regulation ; they therefore remained unaffected by the KHETTER
proceedings, and the relationship of mortgagee and person lgﬁ;‘:;‘;g
entitled to redeem continued to subsist between Shama
Sundari and them; the purchasers have continued in undis-
turbed possession since the time of their respective purchases;
no interest has ever been paid on account of the mortgage
debt ; if any part of the principal has been paid in respect of any
of the plots, the latest payment was made in August 1866;
therefore, if Art. 185 is the one applicable to the case, the twelve
years there allowed ran out in the month of August 1878 at the
latest.

In order to succeed then the plaintiff must show that Axt.
135 is wholly inapplicable to his case. To do that, it is con-
tended that Art. 135 applies only to those cases in which a
mortgagee desires to take possession in that character; that if
he wishes to foreclose he may do so within the time limited by
Art, 147 ; that on the 1st July 1882, the right to maintain
foreclosure suits was conferred on Bengal mortgagees; and that
the Limitation Act immediately fastened on those suits, and
provided 60 years as the limit for them.

To this argument it is sufficient for the present case to answer
that in the year 1878, when mno suit for foreclosure could
be brought, the right of S8hama Sundari to possession was wholly
extinguished, and the title of the purchasers under Huri Narain
freed from the mortgage. The subsequent creation of suits for
foreclosure could not, except by clear enactment, revive the extinct
right, and in effect the clear enactment is the other way, for
8. 2,cl (0), of the Transfer Act says that nothing therein shall
affect “any right or liability arising out of legal “relation
constituted before thig Act comes into force, or any relief “in
respect of such right or liability” Their Lordships consider tha,
within the meaning of this se‘%on, the rights of the purchasers
to .unenoumbered ownsership of their plots have arisen out of the

legal relgtions between themn and Huri Narain and Shama
Sundari,
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Tt is therefore unnecessary to discuss what has been so mych
urged at the bar, viz, the effect to be attributed to Art. 147, a
provision which appeared for the first tiwe in the Act of 1877,

The result is that the High Court decree is right, and should
be affirmed, and the appeal dismissed. Their Lordships will
humbly advise Her Majesty to this effect. .

Appeal dismissed,

Solicitors for the appellant : Messrs. T\ L. Wilson & Co,

C. B

SMALL CAUSE COURT REFERENCE.

Befors Sir W. Comer Petheram, Kwight, Ohi¢f Justics, and Mpr, Justics
Trevelyan.
MAORENZIE LYALL & CO. v. OHAMROO SINGH & 0.

Sals by auction— dustioneers— A gent bidding * kuteha-pucea '~ Usags of

trade— Custom— Condilion ‘of sule.

An agent of the defendants made,at an auction sule, a bid for certain
goods : this bid was not at the time accepted by the audtioneers, but was
reierred to the owners of the goods for approval and sanction, the auenh
agreeing to snch referehce; The conditions of sule contained no clause stipu.
lating for such procedure,

Previous to sny reply being received by the auctioneers from their prin-
cipals, the prinpipels of the egent bidding refused to acknowledge.the
bid of their agent.

In a suit brought by the auctioneers to recover a loss on a re-sale of
the goods, the pltiiuti'fﬁs set up o usage of trade, whereby it was alleged that
the bidder at'such’a sale wig not ab liberty to withdraw his bid untila
rensonable time liad been:aliowed for the auctioneers to refer the bid to the
owner of the gopds. The only evidence on this pbint was that of an assistant:
to, the firm of the plintiffs, who stated “ that suoh an arrangement hads
never been repudinted :” Held, that the conditions of sale containing no
clso to the effect of the usage claimad, and fhere being no sufficient
evidence that the usage was s0 universal ng to become purt of the
contract by operation of law,; there was no contract between the patties,
and therefore that-no suit would lie.

Ox the 5th November 1888, Méssrs. Macketizie, Lyall and Co,,
auctioneers; put up -foi sale, uiider' their usudl conditions of sale;
certain cases of zanella eloth.

® Smhall Oause Court Réfersnce No, 8§ of 18B9; made by G. U. Sconce,

Esq,, Chief Judge of the Court of Small Canses, Calcutta, dated the'dth
of April 1889,




