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Kovemher
[On appeal from tlieHigh Court at Calcutta.] l6t7̂ ân(̂  irtft,

Jjimitation Act 1877, Art. 135— hy moi'igagee agaimt morigagot' and Fehraary 5. 
parchasersfrom him—Regulation X V II of 1806—Tmnj/’er of Fro- ~

pert^ Act (IV  of ]882).
A mortgage by oonditioaal sale, before the operation of the Transfer of 

Property Act, 1883, on default raiide in paymeut, proceedings having been 
taken by the mortgagee under Regulation XVII of 1806, entitled the mort­
gagee to possession after the year of grace. On the mortgagor’s right of pos - 
sesaiAa being thus brought to an end without a suit for foreclosure, a right of 
entry accrued to the mortgagee whose suit for possession, unlbss brought 
within twelve yeara from the date " when the mortgagor’s right to possession 
determined,” was barred by Art. 185 of Sohed. II of Act XV of 1877.

This Regulation foreclosure was applied to a mortgage, dated 17th NoTem- 
ber J863, between Hindus, with power of entry and sale, in the English form, 
of landin the 24-Pergunnahs District (which mortgage, therefore, received 
thesiune effect as a mortgage by conditional sale), and the proceedings were 
pdrfeot, on or before 3Iat March 1873, as against the mortgagor, whose right 
of possession determined on the 17th Februarj- 1866. Parcels of the naort- 
gaged laud had been sold by the mortgagor, down to August 1866, and the pur> 
chasers, not having been served with notice of the above proceedings under 
the Eegultttion, were not parties thereto, so that the relation of mortgagee and 
mortgagor continued to subsist, as between them and the mortgagee, not­
withstanding the determination of the mortgagor’s right of possession.

In a suit brought in 18d'3 against these purchasers, as also againsl: the 
mortgagor, for forecloBure and possession, by a transferee who had acquired 
the mortgagee’s interest in 1879 : B.dd, that the mortgagoi'’s right of pos­
session determined on the above date, and that the mortgagee’s right of 
suing for possession having been extinguished on the expiration of twelve 
years from that time, 9t̂ ., on the 17th February 1878, such right was not 
revived by the subsequent oreation of suits for foreclosure, on the coming into 
operation of the Transfer of Property Act, 1882; and that the title of the 
plaitjtifE, made through the mortgagee, to sue the purchasers for pdssesaio.n 
of the mortgaged land, was barred by time under Art. 136, as against them.

' The suit therefore was dismissed os against the purchasers; but as agaiasi; 
the mortgagor, who made uo defence, the right of possession, in the mortgagee 
coasequent on the proceedings under the Regulation in force till its repeal in 
1882 supported the decree made against him by the Courts below, from which 
he had not appealed.

Prumt.- L*ow) FiTzaEBALD, L ord' H obho:tjS[,e, Si b -R. Oouoh and M u.’
St*pbe» Woolfb F iana'gas.
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18S9 Appeal from a decree [18th Novein'ber 1885 (1)] of the High
SBiKiTH Ootirt, reversing a decree [I7th June 1883] of the Secoud Subor- 

dinate Judge of the 24-PeTgufmahs District.
Khottkr This suit was brought by the appellant, the transferee of a
SiHGH. mortgagee, against the mortgagor and twenty-eight other defen­

dants, the latter holding distinct plots of the mortgaged property 
nnder purchasps, from the mortgagor. And the question was 
whether the suit as against these purchasers, now respondents, 
was barred, as beiag a suit brought for possession more than twelve 
years after the mortgagor’s right to possession determined, under 
Art, 135 of Sched. ii of Act XV of 1877 ; or fell within Art, 
14)7, allowhig sixty years from the time when the mortgage money 
became due for the mortgagee’s suit.

The plaint was filed on the 6th September 1882, after the Code 
of Civil Procedure of that year, and the Transfer of Property Act, 
1882, had come into force; s. 2 of the latter Act repealing 
Regulations I of 1798 and XVII of 1806, relating to mortgages, 
their foreclosure and redemption, and the Act substituting its 
own provisions.

The mortgage deed, which was in the English form, was execut­
ed, on the 17th November 1865, by Huri Narain Dey to Shama 
Sundari Bebi, of five holdings of-land in the 24-Pergunnaha 
District, to BecuroKs. 16,705, to be repaid with interest at 18.per 
cent, on 17th February 186,6. Besides the usual powers to the 
mortgagee to enter upon default and to sell, there was a provision 
en9,bling Huri Naxain Dey “ to sell such portions of the. mortgaged 
premises as he might, be able to - sell to such purchasers,,and at 
such prices jm. he shall deem advantageous,’’ w'ith an agreement 
for “ the release o f, the. piece or pieces of land so sold from this 
mortgage.” The deed .was registered on the 23rd January 1866. 
Sales of portions of the jnortgaged property then took place.

Shama Sundari, as mortgagee, on the 15th February 1872, peti­
tioned the District Court, under Regulation XVII of -JSOS, ss, 
7 and 8, to issue a notice of foreclosure to Huri Narain 
alleging that there was then, due the ,sum ,.o.f Rs. -28,777 ojcv, the 
mortgage. On the same day, the order w^s made " the 
usual notice of one year, together with the copy of "the p̂ <ii'tlo»

(1) S’iumomoyee Daii v; Sreenath Lais, I. L. B., 12 Oalo., 614.
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be served oa the opposite party.” No notice of these proceedings 1889
was served on any of the defendants in this suit, other than s m s a t h

Huri Narain Dey, although they, with the exception of No. 29, 
purchased before the proceedings were taken. On the 31st March
187S, the Judge ordered as follows: “ Whereas one year has S in g h .

elapsed from the date of the service of notice, ordered that this 
be struck off the file." And no further step was taken by the 
mortgagee to obtain possession of the mortgaged land, or to 
enforce any rights against the purchasers. But Shama Sundari, on 
10th May 1879, by a conveyance in the English form, duly 
registered, ^ Id  and assigned to this appellant, for Rs. 11,000, all 
her interest in the mortgage debt and interest due from Huri 
Narain Dey, and in the mortgaged lands, confirming this by a 
subsequent deed of 1st April 1880. The prayer of the plaint was 
that the defendant be ordered to pay, within a time to be specified 
by the Court, Rs. 63,212, or the sum that might' be found due 
on the taking of accounts and interest for the period of the su it; 
also a declaration was asked that in default of such payment, the 
defendants were not entitled to redeem, and that the plaintiff 
should have possession.

Huri Narain Dey and eight of the twenty-nine defendants made 
no defence. The others alleged title, each to their several portion 
of the mortgaged land, under kobalas from the mortgagor; some 
of them admitting notice of the mortgage, and alleging payment of 
the purchase-money on account of the mortgagee, Shama Sundari, 
others denying all knowledge of the mortgage. Some alleged 
title through mesue or intermediate transfers, others claimed 
dii-ectly through Huri N arain Dey. The latest purchase had taken 
place in August 1866. All those who defended relied on limita­
tion, alleging that the mortgagor’s right to possession' having 
determined on the 17th February 1866, and twelve years from that 
date having expired in 1878, the suit was barred in the latter , year.

Oa ths issue of limitation, as also in other respects, the judg­
ment of .the Subordinate Judge was in favour of the plaintifif, to 
whom he decreed possession. - He held Art. 147 to be applieei- 
Me, and hot Art. 186 of Act XV of 1877.

From this decree sixteen of the defendants appealed to the High 
Court, wHcli rev.ersed it  ^  to all the defendants except the first,̂
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the mortgagor. The judgment of a Divisional Bench [PiaoT 
"and O ’K in e a ly , JJ.] (1) -was that as against all the defeudants 
except the first, the plaintiff’s suit should have been dismissed 
as he had failed to prove his title as against them, and had also 
failed to prove the identity of the parcels occupied by them with 
those that he claimed. The only ground howevep of dismissal 
that need be stated is limitation, as to which the judgment of the 
High Court will be found reported in I. L. R., 12 Oalc., 616.

On this appeal, which included all the defendants as respon­
dents,

Mr. R  V, Doyne and Mr. J, D. Maym, for the appellant, 
argued that the period of limitation -was given by Art. 147 
of Sched. ii of A.ct XV of 1877, and not by Art. 133, the 
latter having been >\rongly applied by the High Court, which 
had failed to see the distinction between a claim to possession 
by the mortgagee, as against the mortgagor, made in the 
character of mortgagee, and a claim for an account for 
foreclosure and sale brought by the mortgagee, or as 
here by his transferee. A mortgagee, after taking proceedings 
under Eegulation XVII of 1806, if entitled by the terms of his 
mortgage to possession, atill had to sue for it, if out of possession, 
or for a declaration that he was entitled to it, if he was ia 
possession, there being no decree upon proceedings under 
the Regulation—See the judgment in Forbea v. Ameeroonma, 
Begum (2). And it followed that such a suit brought by the 
mortgagee must be brought within twelve years from the date 
wben the mortgagor’s right of possession determined, that 
being the case to which Art, 135 was applicable. But when 
a suit, as in this instance, aimed at bringing the mortgage to 
an end, Art. 147 was applicable.

The frame and prayer of the present suit were justified, by, 
and maintainable under, the Transfer of Property Act, 1882j 
which repealed Regulation XVII of 1806. They were aisoia 
accordapce with s. 16, cl. c, of the Code of Civil Procedure (Act, 
XIV of 1882). The Transfer of Property Act came into force on. 
the 1st July 1882, establishing for mortgagees the siiit M

(1) Shwnamoi/ee Dasi v. Sreenatk Daw, I. L. B., 12 Gale., 616
(2) 10 Jloore’s I. A., 340.
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foreclosure j so that the appellant obtained thereuader the right 
to niaintaia this suit for foreclosare. I t  was under this Act th a t ' 
his rights were enforceable against the purchasers, who were na 
parties to the previous proceedings against the mortgagor- 
There was nothing in the state of things existing between ISlTS 
and 1882 which excluded the appellant from obtaining the 
b e n e f i t  of the law which in the latter year he found iu his favour. 
Referring to the development of the law of mortgage iu Bengal, 
originally land mortgaged by way of conditional sale became 
the lender's property ou non-payment of the money len t; but 
Regulation XVII of 1806 controlled the mortgagee’s right until 
he should have taken proceedings as the Regulation directed 
to terminate relations according to kis contract. The mortgage 
in the English form of land, outside the local jurisdiction of the 
Supreme Court and of the High Oourt which had succeeded it, 
was dealt with by the Courts in the same way. And these 
proceedings being ministerial, and not judicial, and the so-called 
foreclosure not resulting in any decree, the mortgagee had, never­
theless, in any case, to sue for possession—See the judgment 
in Forbes v. Ameeroonisaa (1) a t page 350 of the report. 
The provisions of the three successive Limitation Acts were then 
referred to, the conclusion being drawn that Art. 135 applied 
where the relation of mortgagor and mortgagee subsisted, and 
did not apply where the suit was to change the character of 
the relation o,f mortgage to that of absolute dwaerahip.

Reference was made to Bhowani Cham Mitre v. Joyldshen 
Mitre (2), Forbes v. Ameeroonisaa Begum (1), Brojonath Goondoo 
Chowdhry v.Ehelat Chuncler GJiose (3), Euro Chunder Qooho v. 
Qvdadhur Koondoo (4j, Sarasibala Dehi v. Fand Lai Sen (5;, 
DenoncdJi Qangooly v. Nursing Proaad Dass (6), Ghina 
Bam Dobey v. Monaruth Rum Dohey (7), Burmamoye Basi v.
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(1) 10 Moore's I. A., 340.
(2) B. D. A„ 1818, p. 354.
(3) 6 W. R., 269 ; and, on appeal, U  Moore’s I. A., 144, and B B. L. B., 104,
(4) 6 W, a., 184,
(6) 0 B. L. B., 389.
(6) 14 L. B., 87.
(?) 7 0, L. B., 580 ; I. L. R., 6 Calc., 566 (note).
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DinobtmdhooOhxtse (1), Gohuldass v. EripaRam, (2), Manhee 
' Rooer v. Munnoo (3).

None of the respondents appeared.
Oa a aubsequeat day, 5th. February 1889, their Lordships’ judg-. 

ment was delivered by

L ord H obhouse.—The appellant, who was 1?[ie plaintiff 
below, is the transferee of a mortgage effected by the first 
defendaut Huri Naraia Dey in ^TOur of Shama Sundari Debi. 
The mortgage bears date the 17th November 1865. I t is in 
the English form, providing for the payment of the debt on 
the 17th of February 1866, and giving to the mortgagor the 
right of possession until default in payment, and to the mort- 
gagoe the right of entry after default. The property mortgag­
ed is in the district of the 24-Pergunnahs.

On the 16th February 1872, Shama Sundari applied to the Dis­
trict Judge of the 24-Pergunnahs to issue as usual a notice 
of foreclosure to the opposite party, under Regulation XVII of 
1806. The opposite party was Huri Narain. The notice was 
served on him, and, on the 3 lst March 1873, a year having 
elapsed from the date of the service, the case was struck off 
the file. I t  is clear, therefore, that Huri Narain’s right to 
redeem was foreclosed, and that as against him Shama Sundari 
became absolute owner, on or shortly before the 31st March 187^ 

la  the year 1879 the plaintiff acquired Shama Suudari’s' 
interest in the mof tga;ged property, and on the 6th September 
1882, he brought a suit against Huri Narain and'twenty-eight 
other defendants Whom he alleged to have been hblding possession 
of several plots of the property, claiming by purchase and 
otherwise from Hori Nar6.in. He stated that , they ought, to 
have been made parties to the foreclosure case, but Shama 
Sundari had not done that; that the defendants knew of the 
mortgage; that nothing had been paid on. account’ of the mor- 
gage deb t; and that the defendants refused to pay. He prayr 
ed an order for payment,. and, in default, a declaration that

(1) I. L, 11., 6 Oale., 564 ; 7 0. L. B„ 683.
(2) IS B. L. B.,306.
(3) UB.L. B., 316.
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the defendants would be unable to redeem the mortgaged 
properties, and aa order for possession,

Huri Narain has not made any defence at any stage of the 
suit. Of the other defendants] some either did not appear or 
did not put in any statement; one pleaded a mistake of personal 
identity, and eighteen, besides other pleas, contended that 
the suit was barred by time. Seventeen of them stated that 
they held plots purchased of Huri Narain at various dates, 
ranging from November 1865 to August 1866. Some of them 
stated as to their own plots, that Shama Sundari was privy 
to the.purchases, and that the price was paid to her agent in 
reduction of the mortgage debt. But as the latest of these 
alleged transactions was in August 1866, the difference between 
the cases of these defendants need not be considered. One 
defendant. No. 29, stated that he had pui’chased two plots 
of Huri Narain’s land, one in Februai-y 1873 at a revenue sale, 
the other in Decemoer 1876 at an execution sale. This defen­
dant stands in a different position from the others as regards both, 
time and the eftect of the foreclosure proceedings. But if hts 
title is impeachable at all, which their Lordships are far from 
suggesting, it must be in a suit properly framed and conducted 
for that purpose.

With this exception of No. 29, fpr whose , case no issue was 
framed, their Lordships do not intend to discuss any other plea 
than that of limitation. "'iVhether the plaintiff really acquireid 
Sharaa Sundari’s interest; whether the defendants’ plots are or 
are not included in the mortgage; whether Shama Sundari waa 
privy to the sale by Huri N arainw hether the purchase-mouey 
was paid on account of the, mortgage ; whether the purchasers 
knew of the mortgage ; whether their possession was adverse oi. 
non-adverse; all these questions have been discussed, hut are 
immatisrial, some in any case, and the others if the suit is barred 
by time,

Tie ruling Act is No. XV of 1877, and the question is whether 
the. case falls within Art. 135 or 147 Article 135 provides 
that, a suit by a mortgagee for.possession of immoveable property 
^lortgaged, 9hall be dismissed if instituted after twelve years from 
the time when the mortgagor’s right to possession determines.

1889
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Article 147 provides that a suit by a mortgagee for foreclosure or 
sale shall be dismissed, if instituted after 60 years from the time 
when the money secured by the mortgage becomes due.

The Subordinate Judge made a decree against all the defendants 
■without distinction, for payment, and on default for foreclosure. 
As regards tlie question of limitation, his grounds were as 
follows: that if the foreclosure proceedings were regular, a new 
starting-point of time was gained in February or Mai'oh 1873 ; but 
if they were irregular, the mortgagee possessed only an inchoate 
light of possession, and so the mortgagor’s right had not deter­
mined ; that suits for foreclosure were, under the Codes of 1S59 
and 1877, allowed in the Bengal Mofussil; and that the plain­
tiff had a right to bring this suit quite independently of the 
Transfer of Property Act of 1882. These reasons lead up to the 
conclusion that the case falls within Art. 147, which allows 60 
years to sue.

From this decree, sixteen of the defendants appealed to the High 
Court. The Court was of opinion that the mortgagor’s right to 
possession determined on the 17th of February 1866; that the 
mortgagee’s right to bring a suit for possession was barred on 
the 17th February 1S78 ; that, with the right to possession, was 
lost the right,to take foreclosure proceedings under the Regu­
lation of 1806; and that suits for foreclosure were then unknown 
in the Bengal Mofussil. They therefore concluded that the suit 
was barred by force of A rt 135, and they dismissed it against 
all the defendants except Huri Narain. They do not assign 
their reason for not dismissing it against Huri Narain, but their 
Lordships presume the reason to be that as against him they took 
the suit to be one for possession, founded on the title acquired iii 
February or March 1873 under the Regulation. From that 
decree the plaintiff appeals.

All the defendants, except Huri Narain and another, are made 
parties respondent to the appeal. No one has appeared, and their 
Lordships have not had the advantage of hearing argutiaent in 
support of jthe decree; but after taking time to consider, theif 
Lordships find themselves in agreement with the High Court-.

The inferences of fact which the Court is bound fo draw firow 
the evidence or the omission of evidence in the case appear



their Lordships to be as follows; the foreclosure was, as against 1889
Huri Narain, perfect on or before the 31st March 18Y3 ; the sbinĵ th
purchasers from him were not served with notice as required 
by the Eegulation ; they therefore remained unaffected by the E hbttbr

proceedings, and the relationship of mortgagee and person sikoh.
entitled to redeem continued to subsist between Shama 
Sundari and them; the purchasers have continued in undis­
turbed possession since the time of their respective purchases; 
no interest has ever been paid on account of the mortgage 
debt; if any part of the principal has been paid in respect of any 
of the plots, the latest payment was made in August 1866; 
therefore, if Art. 135 is the one applicable to the case, the twelve 
yeara there allowed ran out in the month of August 1878 at the 
latest.

In order to succeed then the plaintiff must show that Art.
-135 is wholly inapplicable to his case. To do that, it is con­
tended that Art. 136 applies only to those cases in which a 
mortgagee desires to take possession in that character; that if 
he wishes to foreclose he may do so within the time limited by 
Art. 147; that on the 1st July 1882, the right to maintain 
foreclosure suits was conferred on Bengal mortgagees; and that 
the Limitation Act immediately fastened on those suits, and 
provided 60 years as the limit for them.

To this argument it is sufficient for the present case to answer 
that in the year 1878, when no suit for foreclosure could 
be brought, the right of Shama Sundari to possession was wholly 
extinguished, and the title of the purchasers under Huri Narain 
freed from the mortgage. The subsequent creation of suits for 
foreclosure could not, except by clear enactment, revive the extinct 
right, and in effect the clear enactment is the other way, for 
s. 2, cl. (0), of the Transfer Act says that nothing therein shall 
affect “ any right or liability arising out of legal "relation 
constituted before this Act comes into force, or any relief “ in 
respect of such right or liability ” Their Lordships consider that, 
within the meaning of this se'®^n, the rights of the purchasers 
to unenoutnbereii ownership of thd r plots have arisen, out of the 
legal telations between them and Huri Narain and Shama 
Sundari.
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1889- It is therefore tmnecessarjr to discuss what has been so much 
Sb in a t h  urged at the bar, vis., the efifect to be attributed to Art, 147, a 

provision which appeared for the first time in the Act of 
K h e t tb b  The result is that the High Court decree is right, and should 

he affirmed, and the appeal dismissed. Tlieir Lordships will 
humbly advise Her Majesty to this effect. ^

Appeal dismissed.
Solicitors for the appellant: Messrs. T, L. Wilson & Go,

C. B.
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SMALL CAUSE COURT REFEEENCE.

Before Si»> TT. Come** Fetheram, Knight, Chief Jusiiee, and Mr. Justice
Treveffffin.

1889 MAOKENZIE LYALL & CO. v. OHAMEOO SlNaH & CO.
Sale aurtion—Juoiioneet's~-Agent hldding “ kuteha-pueca "—Usage of 

trade—Custom—Condition of ealf.
An agent of the defendantsi made, at an aucMoa siile, a bid for certain 

goods : this bid vvns not at the time accepted by the auctioneers, but was 
referred to th e  owners of tlie goods for approval and sanction, the agent 
agreeing to snch rererehce; Ttie donditions 6̂  sule contained no okase stipu­
lating for 8Uoh procedure.

Fravioua to any reply being received by the auctioneers from their prin­
cipals, the. priaoipols oC the agent bidding refused tq acknowledge' the 
bid of their agent.

In a suit brought by the auctioneers to recover a loss on a re-sale of 
tlie goods, the plaiuti'fEs set up a usage of trade, whereby it was alleged that 
the bidder at'Bueh'a sale wrig not at liberty to 'withdraw his bid until a 
reasonable tiine had ibaen'aliowed for the auctioneers to refer the bid' to the 
owner of the gopds. tThe only' evidence on tliis pbint was that of an asSiBtanfr- 
to. the firm of tlie pbiintifEs, -stated “ thut.suoh ^n.an'angement had! 
never been repudiatedHe/rf, that the .con'litions of sale containing no 
cl'iuso 10 the effect of the usage claimed, and there being no sufficient 
evidence that the usage was so universal as to become part of the 
contract'by operation of lawi there was no conti’tiet liotween’the parti’esj 
and therefore that no suit wouldlie.

On the 5th November 1888, Messrs. Mackenzie, Lyall And Ob., 
auctioneers^ put up for 'sale, diider their usudl conditions of sale; 
certain ctkses of' zanella'cloth.

* Sriiall Oanse Court Reffersfloe ITo. 3 of 1889,'made by Q. O. econoe, 
Esq., Chief Judge' of the Court of Smalt Causes, Oalcuttu, (Tated thS'ftlh 
of April 1889.


