
1909 contends that as according to the jBnding of the courts below the
M̂oti Lai. Sale in his favour was a genuine transaction, the honee sold 

.I’- cannot be brought to sale as the piwperty of the ludgment-
BHAQWAH ,  , r r . ,  .  • .  .  n  (. 1 1 ADas. debtors ims contention is m our jungment weJi lounoed. As

we have stated above the pale hq=? been I'ound to be genuine. 
Therefore the ownership of the propeity has passed f-o the plain­
tiff. I f  a parfc of the consideration has remained unpaid, as 
found by the courts below, the vendors have a lien on the pro­
perty sold for the unpaid purchase money, but that does not 
entitle the decree-bolder of the vendors to bring the property to 
sale in execution of his decree as the property of his debtors. 
He may attach the unpaid portion of the purchase money which 
is due to his judgment-debtors and enforce the lien- on the 
house for the eaid money but he cannot cause the house purchas­
ed by the plaintiff to be sold for the recovery of the unpaid 
purchase money to which hey as decree-holder^ is not entitled. 
We think that the courts below were wrong in holding that the 
decree-bolder is entitled to realise the unpaid porcbase money in 
execution of his decree by sale of the property which the plain- 
tifi has purchased. We accordingly allow the appeal and decree 
the plaintiffclaim  but under the circumstance make no order 

' as to costs.
Ajp^eal allowed.
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B efore Mr. Justice Banerji.
 ̂ BHAWAN SINGH (PLAraTiE'S’) v. NAROTTAM 8INQ-H a n d  a n o t h b k

(DBOTiNDAKTS.)*

Fttllia thoroughfare—Wuisance—Frimte action in respeoi o f—-Damage iti com  ̂
mm with otTiera-'No special damage—Mandatory injunction-—Suit f o r —
' Maintainability oft
A  private aotion oannot "be maintatned in respect of a public nuisance save 

by a person 'who suffers partionlar damage beyond what is suffered by him in 
common with all other persons affected by the nuisance.

T h e  facts of this case are set out in the judgment.
Dr. Sdtish Ghandra Banerji, (for whom Babu Jagahandhu 

Fhani) for the appellant.
Pandit Baldeo Earn Dave, for the respondent.

“"Second Appeal No. 1227 of 1907 from a decree of Chhajju Mai, Subordinate 
Judge of Mainpuri,‘ dated the 1st of June 1907, reversing a decree of Bushil 
Chaudra Banerji, Munsif of Mainputi, dated the 2nd of April 1907.
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Banesji, J.-~The suit 'which has given rise to tliia appeal was 
brought b j the plaintiff, who is a tenant of the defendants, 
zamindars, for demolition of certain constructions alleged to 
have been made on a public thoroughfare and for the ’widening 
of thab thoroughfare for the passage of carts. The court of iirst 
instance decreed the claim but the lower appellate court has 
dismissed it. I t  was found hy the court of first instance, and 
it is admitted by the learned Yakil for the appellant, that the 
pathway in question is a public thoroughfare. The alleged 
obstruction to it is therefore a public nuisance. It is a well- 
known rule that a private action cannot be maintained in respect 
of a public nuisance save by a person who suffers particular 
damage beyond what is suffered by him in common with all 
other persons affected by the nuisance (Pollock on Torts, V I I  
Edn., p. 395). It is not alleged in this case that the plaintiff 
has suffered any particular damage. On the contrary, it has 
been found by the lower appellate couTt that there is a way 
across the waste land lying to the south of the defendant’s house 
for the passage o f the plaintiff’s carts. So that it cannot be said 
that the plaintiff has sustained, any particular damage. This 
being so the plaintiff is not entitled to have the alleged nuisance 
removed. On this ground the plaintiff’s suit must fail and has 
been rightly dismissed. I  dismiss the appeal with costs.

Ajopeal dismissed.

EEVISIONAL CIVIL.

Before Mr. Justice Siohards and Mf. Jusiica Alston,
PAM BER SING-H, ( P e t i t i o o t b )  v .  SRIKRISHN DASS, (O p fo s w b  P a e i j ) . *  
\J.ct [Local No. JT) o f  1901 (^Agra Tenancy Act), teatioiis 167, Vll- ĵEoeecuUon 

o f  decree“-A^peal—Itemsion—Jurisdiction.
A suifc was dismissed by tlia Ee7en.ua Oourli as aot cognizabla by it and. tte  

District Judge, upon appeal, having dealt with it uadex sections 196 and 197 of 
the Tenaixcy Act, mada a decree, exeoutioa of wBioii was applied for in the court 
of the Assistant Oolleotor of the first class who rejected the application; U ld  that 
no application ia revision lay against the order of the Assistant Collector 
reftsing exeoutioa.

« Civil Revision No, 55 of 1908, against an order of M, Hahibxillah, Assis* 
^ant Collector of Aligarhf
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