
in the paragraph of the MitaJcshara -which we have quoted for 
Nakd Ram which a father may dispoBe of moveable property, and in this 

V. view it seems to us that • the court below rightly decreed the
plaintiff's claim for partition of the moveable property.

We therefore dismiss the appeal with costs,
Apj^eal dismissed.
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Bofore Sir John Stanley, KnigU, Q U ef Jm tioe and Mr. Jm fiee Bam rji. 
J^rU 6  G-IRDHAEI T.ATi a n d  an oth e k  (P laintipjj’s) ». KHUSHALI RAM a n d  ajjothbb

(DEB'ENDAHTS).*

Code o f  civil Irooedttre (A d  X IV  o f  1882J, sections 244,583—Decrea 
esi'parte— Sale tinier— Decree set aside— Second decree satisfied-~-Suit 
f o r  ^os$ee8sion iy  judgment-deltor not barred.
K , obtained an ex iparle decree for sale on a mortgage and in execution there­

of caused the mortgaged property to be sold and purohased it himself. The 
ex 'garte decree was subsequently set aside and another decree was obtained after 
contest. That decree was satisfied M ore  the property could be sold a second 
time. As K  continued in possession a suit was brought against him to recover 
possession. E.dd  that the suit was not barred by the provisions of section 244 
or section 583 of the Code of Civil Procedure 1882.

T h e  facts of the case are as fo llow s ;—
In 1883, the widow and the brother ŝ widow of one Tori 

Singh, purporting to act for themselves and for Chaib Singh, the 
minor son of Tori Singh, mortgaged the property in suit fco 
Khushali Eam. On the basis of this mortgage Khushali Ram 
obtained an ex^arte decree for sale on the 23rd July 1895, and 
in execution of that decree caused the property to be sold, 
purchased it himself on the 20th December 1897, and obtained 
possession. The ex'park decree w'as set aside on the 19th Decem­
ber 1899. On the 10th August 1904, however, after contest 
another decree for sale was obtained but before the sale was 
carried out a puisne incumbrancer paid off the amount of the 
decree. Notwithstanding tliis, Khushali Ram continued in poases« 
eion of the property. On the 7th February 1905, the mortgagors 
sold the property to the plaintiffs Girdhari Lai and Mnsammat 
Lado Bibi. The suit out of which this appeal arose was brought 
by Girdhari Lai and Lado Bibi as transferees from the mortgagors 
to recover possession of the property. The court below holding

decree of Muliammaa BEafi Swbordmate 3rudge of Ahgarh, dated the 22nd July 1907»
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tha() the suit was barred under tlie provisions o f sections 583 and 
244 of the Code of Civil Procedure, (Act X IV  of 1882,) dis­
missed the suit. The plaintiffs appealed to the High Court.

Babu Jogindra Nath Ghaudhri (with him Munshi Qulzari 
Lai), for tlie appellants, silbmitted that section 583 did not apply 
to the present case. It referred only to a decree passed in appeal. 
There being no decree passed in appeal in the present case, the 
section had no application. Section 244 also did not apply. The 
question involved in the suit was one of restitution and not of 
execution.

Babu Durga Gharan Bancrjee (with him Pandit Mohan Lai 
Sandal), for the respondents, submitted that section 244 applied 
to the case and that the plaintiffs had no remedy by a separate suit. 
The plaintiffs should have applied in execution for the recovery 
o f the property. Not having done so their suit was barred. 
He relied on Frosunno Kumar Sanyal v. Kali Das Banyal (1).

S tan ley , C. J. and Baneeji, J.— This appeal arises out of 
a suit for possession of property which had passed into the hands 
■6f an auotion-purchaser unde-r a sale in execution of an eo5 ‘parte 
decree which was subsequently set aside. The property in 
dispute belonged to one Tori Singh who left him surviving his 
widow, his sister-in-law, and a minor son named Chait Singh. 
These relatives were recorded as owners upon his death. In 
1883 the wido’̂  and sister-in-law purporting to act for themselves, 
and also as guardian of the minor Obait Singh, mortgaged the 
share in question to the respondent iChushali Ram. A  suit for 
sale was brought on this mortgage and on the 23rd of July 1895̂  
an parte decree for sale was passed and in execution of this 
decree, the property was sold and purchased by Khusali Earn on 
Lhe 20th of December 1897, Chait Singh then applied to have 
the decree set aside and on the 9th of December 1899,

 ̂his application was granted and the ex parte decree was set aside. 
In the meantime however Khusali Ram had obtained possession 
of the property as auotion-purchaser. On the 10th of August 
1904, a second decree for sale was passed but before this sale 
was carried out a puisne incumbrancer paid off the amount of 
the decree obtained by Khushali Ram and thereby satisfied ^

(1) (X89U)X.L.R.,19 0{a<j„ 993*
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1909 decree, Khusali Ram ou payment of the amount due to him 
ceased to have any claim or right to the mortgaged property. 
Notwithstanding, however, that his mortgage was satisfied he 
remained in possession and the suit out of which the present 
appeal has been preferred was then brought by the representatives 
of the mortgagors to recover possession of the mortgaged property. 
The court below has dismissed the claim on two grounds, the first 
being that ifc is barred by section 583 of the Code of Civil Pro­
cedure 188“2j and the second tliat it is barred by the provisions 
of section 244 of the same Code. Seci,ion 583 has obviously no 
application inasmuch as there was no decree by way of restitution 
or otherwise passed in an appeal. This section only applies to a 
case where a party is entitled to a benefit by way of restitution 
or otherwise under a decree passed in an appeal. As there was 
no decree passed in an appeal the section doei not apply.

As regards section 244 iti equally seems to us to have no 
application. So soon as the decree of Khushali Ram was satisfied 
by payment of his debt by a puisne incumbrancer he ceases to 
have any interest in the mortgaged property and his decree was 
satisfied. The question which was raised in this suit was not a 
question relating to the satisfactiouj discharge, or execution of 
hid decree ; consequently this section does nob bar the suit and 
the court below was in error in holding that ifc did.

For those reasons we must allow the appeal. ‘We set aside 
the decree of the court below and inasmuch as the court below 
determined the suit upon a preliminary question, and we have 
overruled its decision upon that question, we remand the suit 
under the provisions of Order 41, rule 23, to that court, with 
directions to rein-tate it in the file of pending suits under its 
original number  ̂and dispose of it on the merit?.

Af'peal allowed.


