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some illness afc tho time of marriage wbich prevented consumma­
tion and eventually caused her death, her right to the dower would 
be transmitted to her heirs,”  and contends that this is inconsistent 
with the opinon expressed on page 326 as quoted above. We do 
not think this is so. What is referred to on page 405 is the 
case of a valid marriage, where theie has been no fraud or 
coercion. As we have pointed out above, if  a marriage was pro­
cured by fraud it is invalid. In this case according to the find­
ing of the court below the marriage of. tiie defendant with the 
deceased Musammat Akbari was the result of a fraud perpetra­
ted upon him, and therefore it was an invalid marriage. It 
necessarily follows that the defendant was not liable to pay the 
dower of the deceased and the plaintiff^s suit has been rightly 
dismissed. We dismiss the appeal with costs,

A2:>]36ii I dismissed.

JSefore M t. J’ustics Sir Qeorge Knox and M r. Justice Qriffin.
TEAH OHAND (Dbobdu-koldeb) v. JACjANNATH (Judgmeht-bebtoe.)* 

Code o f  Civil Troceiure {A ct X I V  o f  1882), secHon 310^1—A c i  No. I F  o f  1882 
( Transfer o f  Property A c t ) ,  section 89-fiaZe held in pursuance o f  a decree 
under section 89 o f  the Transfer o f  Fro^eriy Act.

T ie  appoUant obtained an order absolute under section 89 of the Transfer of 
Property Aotj caused the property to be sold and purchased it himself. The Judg- 
ment-debtor jnado an application under section 310 A of the Code of Civil Pro­
cedure for setting aside the sale. S eld  that in the absence of special rules 
framed by the High Court for oa^:rying out orders under chapter IV  of Act No. IV  
of 1883, the provisions ol the Code of Civil Procedure applied and the applica­
tion by the judgment-debtor could be entertained under section 310A.

T he facts of this case are 'as follows ;—
TUe appellant, Lala Than Chand, got a decree for sale under

. a mortgage in a suit to which the respondent, Jagannath, was a
party as puisne mortgagee. The decretal amount was liiot paid
within the time fixed by the Oourt under section 88 of the Transfer
of Property Act, 1882. The mortgagee decree-holder obtained
an order absolute under section 89 of Act IV  of 188^, and
b ro u g h t the m o r tg a g e d  p rop erty  to  sa le  a n d  pu rch asW j t i t
himself. Jagaunath deposited the purchase money and applied

________________ _______________ _______ ________ 1
* Second Appeal No. G73 of 1S08 from a dccree of Ahmad Ali Khan, offi­

ciating Additional Dislriot Judge of Aligarh, dated the 29th of April 1908, 
confirming a decree of Iiluhammad Shafl, Sixbordinate Judge of Aligarh, dated 
the 16th of July 1907.  ̂ b .
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to have the sale set aside under section 310A of the Code of Civil igog ' 
Procedure  ̂ 1882. The lower Courts allowed the application.
The decree-holder pucchaser appealed to the High Court.  ̂ «•

Babu SuTendra Ndth 8&n, for the reBpondent, raised a preli- 
minnrj objection to the hearing o£ the appeal on the ground that 
no appeal lay. He cited Bobshir-ud-din v. Jhori ^ingh (1),
Imtiazi Begam y. Dhuman Begam (2). He furbher submitted 
that section 310A of the Civil Procedure Code did apply to 
a sale held in virtue of an order absolute liader section 89 
of the Transfer of Property Act. He relied on Raja Ram 
Singhji v. Ghimni Lai (3), Mallikarjunadu Setti v. Linga- 
murti Fantulu (4), Krishnaji v. Mahadev Yin ay ale (5).

Maulvi Shafi-uz-zamar), for the appellant, contended that 
section BlOA of the Code of Civil Procedure did not apply to a 
eale carried out in pursuance of section 89 of the Transfer of Pro­
perty Act, 1882 He relied on Kedar Nath Raut v. Kali Gha- 
ran Ram, (6). When an order absolute was passed under section 
89j the puisne mortgagee lost his right to redeem the property 
and he was thereby precluded from availing himself of the 
equitable provisions of section 310A.

K n o x  and Geipfin , JJ.— A preliminary objection is raised 
to the hearing of this appeal, but we do not think it necessary to 
decide it, as independently of the objeotion we are o f  opinion 
that the appeal must fail.

The appeal before us is a second appeal and the contention 
raised by the decree-holder is to the effect that section BlOA of 
the Code of Civil Procedure is not applicable to a sale carried out 
under the provisions of section 89 of the Transfer of Property 
Act. The sale in the present instance was carried out in pur­
suance of an order absolute passed under section 89 of the 
Transfer of Property Act. This High Court has not thought 
necessary to avail itself of the power given by section 104 of the 
Act to lay down any rules for carrying out orders under Chapter 
I V  of Acb No. I V  of 1882. The suit out of which this appeal arose 
was a suit of the nature provided for in Chapter IV . In the 
absence of any special rulê  the provisions contained in the Code

(1) (1896) I. r>. R., 19 AU., 140. (4) (1902) I. L. B., 25 Mad., m ,
(2) (1907) I. Ii. R., 29 AU., 2 f 6, (5 (1900) I. L. B „ ‘2  ̂ Bom., lO i,
(3 (1897) I. L .B ., 19 All., 205. (6 (1898) I, h, B., 25 Oalo., 703*

VOL. X X X I.] ALLAHABAD 8EEIES. 3=17



1909

Jacuhnath,

of Civil Procedure for suits and execution proceedings in suits 
Than brought under the provisionB of Chapter l Y  of the

■y. _  Transfer of Property Act. We are, therefore, prepared to hold
that the sale -vvhich was carried out under Chapter X I X  of the 
Code of Civil Procedure, was a sale to which the provision of 
section 310A are espres^y made applicable and the decision of 
the lower appellate court is not open to question on this account. 
We were referred to several cases of the Calcutta and Bombay 
High Courts, Both of those courts have made special rules
and the case decided by those courts diSer, therefore, from the 
present case. Over and above this we should not be inclined to 
interfere unless it was absolutely necessary, seeing that the 
decrae-holder has got his money and all that he is entitled to, in 
the interests of justice, He^has endeavoured to take advantage 
of technical procedure in order to retain tlie mortgaged property, 
instead of being satisfied with the money due under the mort­
gage-bond. We dismiss the appeal with costs.

Appeal dismissed-
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Before Mr. J' îstioe Sir George Knox, Mr. Justice Ailcman anA Mr. Justice
Griffin.

NAJIB-ULLAH (D e p e h d a h I’) v. GULSHBR KHAH An d  a n o th e b  
{P l a in t if f s .)*

A ct (L oca l) No. I I O/1901, (A gra  Tenancy A c t) , section 82— o f  
occupancy holding—Suit fo r  declaration o f  rigU — S%t,ii maintainalle.
A suit foE a declaration of riglit to a share in an agricultural liolding is 

triaintalaa'blo and is not forbidden Ly ilie provisions of section 32, Agra Tenancy 
- A'̂ t̂, 19ul, AsMq  ̂ Susain  Y . Asghari Bcgam  (1) followed. Aclbhey Lai V. Ja n k i  

Tmsad (2) overruled.
T h e  facts of this case are as follows »
Ob.e Imam Bux, the father of the parties, was possessed of au 

ocaupaacy holding of considerable exienfc. He died before the 
present Tenancy Act came into operation. He left him surviv- 
invj a widow and four ôns. Under the Muhammadan law the 
piaintifl's were entitled to 14 sUiams out of 32 dhams, and

' * Appeal No. 48 of 1908 under section 10 of tiie Letters Patent,

(1) (1907) I. L. R „ 30 All., 90. (2) (1903) I. L. R „ 29 AU., 66,


