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tliey ro-appeared, yet as thoy liava not proved that they did so 
more thau twelve years before the instifcutioii of the suit, they have ~ 
acquired no statutory title to them, and their plea o f liinitation ou 
this ground also fails.

For these reasons wo dismiss this appeal with costs, 

s . C. G. Appeal dismissed.

Before Sir W- Comer Petkeram, Kt-  ̂ Chief Justice, ctml Mr. Jiulica Sumpini.

AUGADA RAM SHAHA and another (Plaintii?fs) i-. NEMAI 
CIIAND SHAIIA (Defendant No. 1). *■

Defamation—Lihel in judicial2iroceediiig— Privilege—Liahiltlij fo r  damages
in a cioil action.

A defamatory sUtement made in the pleadings ia an tiotiou is uot iibso- 
lutely privileged.

Nathji Mnhshtar v. Lulhhai Ravidat (I )  dissented from.

The plaintiffs, Augada Bam Shaha and others, brought a 
suit against tho defendants, Neniai (Jhaad Shaha and others, iu 
the Court o f the Miinsif of Netrakona, for damages for defamation 
on the allegation that the defendants in a suit for recovery of 
money against tho plaintiff No. 2, Brojo Mohun Shaha, designated 
him therein as Brojo Molmn Sho, and subseiiueiifcly they informed 
the co-villagsrs and acquaintances o f the plaintiffs that they -were 
8hos of a very low class ; that the term Sho applied to persons 
who were slaves o f Shahas; and that the dofendaDts designated 
them as such for the purpose of disgracing them in society. The 
defendant, Nemai Ohand Shaha, contended that tlie plaintiffs had 
HO cause o f action, as ho designated the plaintiff No. 2 as Sho in 
good faith and without any malice ; ihal. i.lio snu was bad for 
misjoinder of parties ; and fhai ih'? ]i'iaini.itVs were 8hos and not 
Shalias. Tho Court of iirsi: iii.sia.'ifit! 0 t !!(5 plaintiffs a decree
for “one anaa. On apnea L to the h:aru(;d District Judge, he 
dismissed it with costs. The, defendant appealed to tho High 
Court, and the Beach, presided over by Mr. Justice Hill, decreed

“S Letters Pateat Appeal, in appeiil froui Aiipellate Decree No. 331 of
1895, against the docres Mr. Juatica Hill, reveraing the daoroe o f  F. H. 
H(vrdiug Esg,, Diatnct Judge o£ Mymensingh, dated the 5tli o f Noveiuber
1894, as vvoll as Ihp deoi'ee ol; Babu Purna Chundor Mittni, Iilunsif o f 
ifefa'akoua, dated 28th Deeeitihoi' 189.3.

(1 ) L ,L. R,, 14130M1., 97,
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tlie snid appeal. The material portion o f his Loi'tlship’s jndgment

u.
F emai
Chasd
Shaha.

AuenDA Eam -vvas as follows
“ In tliia Ooiii't H is conlondod that no action will lie fuv clefamiitory 

statcnioiits miuie in the pleadiuga by the parties to a 8Ui(, even tliouf^h they 
be false nnd inalicions, and that on thia grounil the CJonrts below ought to have 
cliainissod the suit. Tho point was i-aised ia the lower Appollata Court, lint 
the loiU'Ded Judge refused to entertain it, beeanso it was not refprrod to by 
the appellants’ pleadei', until ha came to reply to tho pleadar for the voRiion- 
dent. "Whetlier the learned Judge was right in this oonrsp, having regard to 
the nature o£ the objection, may be open to qnuation. Bat at all events it 
appears to me it is competent to tho appellants to take it here, and no objection 
has been raised to thoir doing so by tho other sido. The loiinied Judge has, 
however, while declining to allow the appellants to avail thomsclves o f tho 
point, expressed bis opinion upon it at aoine longtli, following appaveutly tho 
case nf Akhcl Ealcim v. Tej Chandar JInharJi (1). He states hia view o f (he 
law as follo-vvB :— ‘ It appears to me to he suffioiont to give to piuliea tho 
(lunlifted privilege of persons acting in good faith, and making cotriniuuictt- 
tions -with tbs fair and rensonable purpose of protecting tlieir own interest<i.’ 
I f  the case o f Abdttl IJaljim v. Tej Chmdar Mulsarji (1) correctly Ifiys dowii 
the law o£ tliis oomitry, this statement would not bo opon to exception. But 
the ease is iu coniliot vYith the recent decision o f the Bombay High Gonrt in 
Natliji 2Inhshmr v. Lalhhai Ravidal (2), which docs not, however, appear to 
have been brought to tlie noticG o f the loiirned Judge, as ivell as wliot wae 
said in the ease o f Hinde v. Baudry (3) by tho Madras High Court touching 
tho liability of parties to judicial proceedings in respect of deEiunatory state- 
ments. The weight of authority, therefore, appears to be in favour of the 
absolute privilege accorded to such statements in the English cases, and tba. 
reasoning o f tho learned Ohiof Justioo in tlie case o f Nailtji 3hdeah‘ar v. Lal- 
hhai Ranidat (2) commends itself to me, rather than that employed by tho 
learned Judges who decided Hce/fiMJi V. T&j Gliandar Mtiharji 0.), and 
I think, I ought to follow it. I  accordinf>'ly decree tlie appeal, and, setting aside 
the decrees of the Courts below, dismiss the suit with costs in ull'Courts."

Against this judginent tlie plaintiffs appealed under section 15 
of the Letters Patent.

Baba Dwarkanath Ch-ucJeerhuttij for the appellant.— Upon tho’ 
facts -found the appellant is entitlotl to u decree, unless a libel la 
pleading is absolutely privileged. I  jsubmit there is no such

(1) I. L. E., 3 All., 815.
(2) I. Ij. R., 14 Boin,, 97.
(3) I. L. R,, 2 Mad., la.



absolute privilege. The Indian Fenai Code recognizes only tlie 1896 
q^ualified privilege of good faith. The English. l;w  gives absolute ^ jjqada Ram 
priviloge, which extends both to criminal and civil liability. There S u a h a

is this difference between the English and the Indian Law. I f  Nehai
there is a criminal liability, why should not there be a civil liability 
also ? No doubt the cases on this point in India are conflicting.
There is no case of this Court directly in point. The Madras 
High Court in the case o f  Hinde v. Baudry (1) heJd that the 
defendants in that case were not in a position which would aiford 
uhsoluto protection, but they were so placed as to entitle them 
to the tpalified privilege o f persons acting in good faitt. In 
that case the petition presented by the defendants only pointed 
out what they considered suspicious elements in the plaintiff’s 
claim against an absconded debtor, and the learned Judges 
held that the defendants were entitled to the qualified privilege.
The rest of the decision was mere ohiter dictum. In the case of 
Abdul Hakim v. 2’e; -Chandar Makarji (2) it was held that 
defamatory statenients are not privileged, merely because they 
are used in a petition put in in a judicial proceeding. This case is 
exactly in point. The Bombay High Court in the case of Nathji 
■Mtdeshvar v. Lalbliai Bividat (3) has uo doubt held, following tha 
principles of English law, that no action for slander would lie 

; for any statement in the pleadings, or during the conduct o f a 
suit, against a party or a witness in it. But the principles of 
Jfinglish law should not he applied to cases in India, having 
reference to the state of society and condition o f things in 
this country. Where there is substantive Jaw, we ought to loo i 
to that by which suits like the present should be regulated. The 
only privilege provided for in the exceptions o f seotion 499 
of the Indian Penal Code is good faith. In that cnse it is uo 
defamation at a ll : See Queen v. Pursoi'am Doss (4). The criminal 
law in this country with regard to defamation depends on the 
construction o f section 499 of the Indian Ponal Code, and not 
what may he the English law on the subject: See Greene v.
^^elauwy (5).

In the case of Gunnesh Dutt Singh v. Mugneeram Chowdh'ij (6)
{I] I  L. B., 2 Mad,, 13. ' (2J I. L. B., 3 A ll, Sid.
(3) I. L. U., M Unm., nr. (4) 3 W. B , Or., 45.
(6) J-1 W. If., i;.-., ;i7. (6) II B. L. K. (P. C.), 321,328.
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1890 tlieiI'Lordships o f the Privy Council held, witli respect to wit- 
AboadaIum nesses, tliat they could not be sued for damages for evidence giveu 

SiiAiiA |3y judiclal proceeding; but this did not lay down
.Nehai that the same absolute privilege existed in this comitry as in 

England. Mr. Jnstice Rampini in his book on Torts, at p. 257, 
pays, whpthor in India absolute privilege extends beyond wituesses, 
is doubtfnl.

Mr, Caspersz (Balui IJari Mokun Chuc.l'erhulty ■with him) for 
the respondent.— The plaintiff in this case had two remedies; 
he cotild either sue the defendant for defamation, or he could, 
ill the snit brought in the Small Cause Oonrt, ask the libellous 
•words to be expunged from the plaint. B.e did neither. I^o 
S'uit for damages is maintainable for a statement made in the 
pleadings even if  it is libellous : 8eei\^ai/yz Muleslivafi, Lalhhai 
JRavidat (1), Smvian Netherelift (2). In the case of Gunnenh 
Dvtt SinglL^y.,__Mvjine^ ’̂Ci'>T> Chowdhry (3) their Lordships of the 
PdfVy Conncil held, that >Vil;riesses are absolutely privileged, and the 

jrale of privilege, as n  1- aTall 6Verrfcs,"~'lias properly-
been applied in India. 'I ir of pixblic policy \Yliich
applies to ■witnesses should apply in the cases o f parties to a 
.suit. It has been held in the case o f Astley v. Toxmfje ( i)  that an 
action for libellous words spoken or sworn in a Court of Justice 
in a man’s own dofence against a charge upon him in that Court, 
■will not lie. The ease o f ' IJinde v. Baudry (5) distiuotly shô ws that 
the Madras Court 'was disposed to follow the rule of Englisli 
law.

The coses in 3 W . R. and 14 W . R. are criminal cases ; 
therefore they haro no bearing on the present case. Tho learned 
Judges o f the Allahahad High (Jourt, in the case of Aldiil IJaldm 
v. Tej Chandar Miikafji (Gj, did not think it necessary to decide 
the q-uestion whether such a suit would lie ; they held, as the ’ 
statement was made in good faith, therefore the defendants were 
privileged. Whatever they said in that case was mere oU W  
dicta.

Babn Dioarkanath ChiickerhuUy in reply.

(1) I, L, B., 14 Bom., 97. (2) L. E., 1 C. P. D., 540.
(3) 11 B. L. R. (P. C.), 321, 328. (4) 2 Bnr., 807,
(r,) I, h. n ., 2 Miui, 18. (fl) I L. E., 3 All., 81&,
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Tlie judgment of the H igh Ooni't ( P e t h e k a m , C.J., and R a m -  1896 
I'TSi, J.) Wf(s as follows ■ A ^ d T ra m

Tlie question -wo litive to consider is, whether a statement Shah a 
made intlie pleadings in an action, and wliicli effects the'castc o f 
tip person of whom it is made, is absolutely privileged in accord- S h a h a ,

ance with the rule of the English Common law, or whether it is 
subject only to the Indian Statute law which relates to defamation.
The decisions of the varions Courts in India on the point bare 
not been Txniforra. The High Court of Bombay, in the case of Nathji 
lluleshuar v. Lalhhai Bavidat (1), has held that the privilege 
is absolute ; that of Allahabad, iu Aldul Hakim v. Tej Chandar 
M'ltharji (2), that it is n o t; while that of Madras, though it has never 
decided the question judicially, would seem to agree with the 
High Conrt of Bombay : See Hinde V . JBaudry (3). The point 
does not appear to have ever come before tliis Court in a civil 
S a i t ; bnt it has twice decided that, in snob a case, the only pri
vilege in a criminal proceeding is that provided by the exceptions 
to section 499 of the Indian Penal Code : See Queen v. Pursoram 
Doss (4), Oreene v. Delauney (5). Those rulings arc, we thinb» 
binding upon us, as we do not think i t  possible that a statement 
may be the subject of a criminval prosecution for defamation, and 
at the same time may be absolutely privileged, as far as the Civil 
C o u r ts  are concel’ned. But if  there had been no authority on the 
point in this Oonrt, we should have come to the same conclusion.

It is, we think, A'̂ ery donbtful whether any remedy for defama
tion was known to the Indian law beforo the passing of the 
Indian Penal Code in I860, Cap. 21 o f  that Code created and 

' defined the offence of defamation, and by section 499 the publica
tion' of words which lower the character o f a person in respect of 
his caste, is-defamation, and subjects the publisher to punishment, 
unless it can be brought within one of the ten exceptions to the 
section. In making it criminal to defame another, the Legislature 
certainly made it illegal, and so made it a cause of action, i f  the 
person defamed was injured.

I f  the publication is within any one of the exceptions, it
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(1) I. L . B., 14 Bam., 97.
(2) T. L, B., .3 All., M5, (3) I. L, R„ 2 Mad., 13.

(4) 3 W, R ., Or,, 45. (5) 14 W . B., Or,, 27.
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ly sc  j,s not dofaination at all, and is iieifclie).' an offence, nor illegal

V.
Nemai
Chand
S haha .

A u g a v a  Bam nnder the Oode ; but, if it is dufamation, notliiug but one 
Shaiia  oj, ofcliei' of tlie reasons mentioned in the exceptions can preTsnt 

the pubMoation from being criminal and consequently illegal. 
There is nobbing in any one of the exceptions which can be strained 
so as to inclnde any statement, whether relevant or not, -wHch 
may he inserted in a plaint or written statement, or application 
to a Coxirt, though it may well be that a statement which is 
essential to the canse of action, or to the defence, is protected by 
the 9th. exception; but tbat exception cimuot help the defendant 
in tho present case, as the statement liere complained of is not 
material to the cause of action in any way, and is, i f  nntrne, a 
mere gi-ataitous insult.

In the case o f GonesJi Dutt Singh v. Mugneemm OhowAhry (I j 
tho Judicial Oommittea said that they agreed with the High 
Court that witnesses cannot be sued in a Civil Court for 
damages in respect of evidence given by them upon oath in a 
judicial proceeding. And they stated tlie reason to be that -ik 
concerns the public and the administration of justice that witnesses 
giving their evidence on oath in a Court of Justice should not 
Lave before their eyes the fear o f being harassed by suits for 
damages ; but that the only penalty they should incur, i f  they 
give evidence falsely, should be an indictment for perjury. This 
dictum is said to establish the proposition that the same absolute 
privileges exist in this country as in England, and that, as the plead-, 
inga in an action would be absolutely privileged in England, they 
must be so here. W e do not think the dictum establishes any
thing of the kind. The Judicial Committee, in the course of their 
remarks, do not mention the Penal Oode ; but it does not follow 
from that, that it was not present to their minds, and it inay . quite 
well be that the dictum in question was founded on the 9th 
exception to section 499, as the evidence given by-a witness on oath 
would certainly be within that exception, whenever his statement 
was relevant to the question in issue.

■ But however this may have been, it is evident that the reasqn 
given by the Judicial Committee for saying that a suit cannot 
be maintained against a witness cannot apply to an irrelevant

(1) 11 B. L. E. (P .O .), 321, 328.
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defamatory statement in a pleading, aud, therefore, the dietum 3896 
cannot compel ns to hold that such a ptiblicaiion is absolutely AuGiDATuM 
protected. "We think the leai'ued Judge o f this Oourt was wrong S h a h a . 

ill thinking that such au action could, under no circumstances,
1)6 maintained, and. the result will hs that the appeal will be 
allowed, and the judgment o f tlie District Judge restored with 
costs of both the hearings in this Court.

s. 0. G. Appeal allowed.

V.
Nemai
Chand
SlIAHA.

Before Mr. Justice Glioae mid Mr. Justice Gordon.

EA.JKESHWAB. DEO a n d  AN orniSR  (JnnaMiSNT-DEBTon.s) ii. 'B'UNiSHIDHUB 
M ABW AM, A SHNOR, BY UIS GUABDIAN MOHOORI DASSI 

(D ltO R ItE -H O L D E R ). *

Bhatwali temire— Decree, JSxecution of—Hents chte to ghalwal during 
Ms lifeiime—  Attachment.

A fter deduction of: all neceaaiiry oiitgviino;a from  tlie total ronta tine to a 
ghatwal, the residue, heiag  hia own aliaoluts pi'irpoi-ty, m ay  he attaclied ia 
esecntion o£ a personal decree against him.

Balli/ Dohey v. Oan&i D ei ( 1 ) 'distinguished ; Kmtoora Kimiari 'f, 
Bemdemm Sen (2) approved.

T h i  plaintiff had obtained a decree against the first defendant, 
a ghatwal. In exeoutiou o f the decree, the plaintifE sought to 
attach so much of the rents due to the defendant as v?ould remain 
after payment of G-overnment revenue, -wages of ohowkidars, and 
other necessary outgoings. The Subordinate J adge inade the ovder 
asked for, which was confirmed on appeal to the District Judge. 
The defendant appealed to ttie High Court.

1896 
June 10.

Babu St'inath, Dass and Babu Jogesli Chunder J)ey for the 
appellant.—'Inasmuch as the ghatwal holds the estate in return 
for certain services, it is iualienabls, and necessarily the rents due 
to him are also inalienable-; and therefore the order o f the lower

* Appeal from Order No. 370 of 1895, againat the order oE J. H. Bernard, 
Esq., Diatriofc Judge and Deputy poiuuaiasioner o f the Sonthal Pergunnahs, 
dated the 7th o f September 1895, affirming the order o f  H. II. Heard, Esq., 
Sub-DivisiOQal OfBoer o f  Deoghur, dated the 27tli o f June 1805.

(1) I, L, R., 9 Calo,, 388. (2) 4 "W. B., Misc. Su!., 5.


