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K tnm hef
NASDI SINQH a s d a n Othsir (Plaihtipfs) «. 8 IT A  RAM and asothbr  I5«7i,

(Dependants). December \ t t ,

(Oa appeal from the Court of the Judicial Commissiouer of Oudh,]
^mdu Uw—Oifl^I'nlieritanee in a village eommunily in Oudh~ Wajib-ul-

a n  modifying the Mitahsham law —Sindu widow's power of alienation—
Operation of gift hy her to itoo donees, one ofiohom could not tuhe,
Aolauae in  th e  •wftjib-ul-ara o f  a  v illa jfe  in  O u d h  au th o rized  a n y  oo-par- 

oenet not h a v in g  m a le  iasue, o r  h is  w id o w , to  m ak e  a  g i f t  o f  M b sh a re  in  th e  
TilUge t o  a  d an ^ lite r, o r a  d a u g h te r ’s  B onj th e  in te n tio n  ap p a re n t f ro m  th is ,  
and from a  fu r th e r  p rov isio n  a s  to  th e  d e sc e a d a n ts  o f  a  sh a re r 's  d a u g h te r , 

being to m o d ify  th e  la w  o th e rw ise  p re v a ilin g , vix., th e  M ita k sh a ra , a n d  

nuthome th e  in tro d u c tio n  o f  a  d a u g h te r ,  o r  h e r  son , a n d  th e ir  d e s c e n d a n ts , 
mala or fem ale , i a  p r io rity  to  b ro th e rs  o r  n e p h e w s o f  th e  sh a re r,

B e l d ,  th a t  su ch  in tro d u c tio n  w a s  au th o rized , a n d  th a t  th e  in h e r ita n c e , 

where the w idow  h ad  m a d e  a  g i f t  o f  i t  in  fa v o u r  o f  a  d a u g h te r , -was t r a n s 
mitted to th e  d a u g h te r ’s  d a u g h te r , th e  g i f t  b e in g  o f  m ore th a n  th e  d onor w ou ld  

tiHva taken as a  w idow .
Bio gift was to the daughter and to her husband jointly, S d d ,  that the 

gift being invalid as to the husband, the daughter took the whole estate given 
on  th e  general principle of gifts to two persons jointly, where they failed as 
»one of them, operating entirely for the bt<neiit o f the other who could take, 
daolarcd in Mumphreg v , Tayleur (1), which, not depending on any peculiarity 
of English law, was applicable here.

A p p e a l  from a decree (7th July 1885) of the Judicial Com- 
misBioner, affirmiug a decree (10th June 1884) of the Distiict 
Judge of Lucknow, which varied a decree (24th December 1883) 
of the Subordinate Judge of the Unao District.

The suit out of which this appeal arose related to a gift of a 
one anna and three pies share in a village, named Baboo Eajnan, in 
the tfnao District, of the description generally termed “ Zemin- 
dati/' or jointly held by the proprietary body (2). The share had

* Pmeai: L o b d  F itzchsbaiiI), L o r d  H o b h o u sb , S ie  E .  O o n o a  au d  M s .
StbSh pn  W ouljtb F l a n a sa n .

(1) Ambier,138.
(8) l o  th e se  th e  co -p aroeners ho ld  th e  w ho le  v illa g e  jo in tly  in  shares 

(K d in ^ y d e te rm in e d  b y  h e re d ita ry  r ig h t, a s  d is tin g u ish e d  f ro m  th e  ow n ersh ip  
of sliai'eB iu  villag*es o f  a n o th e r  k in d , sh o w n  b y  th e  a rea  o f  th e  p ro p rie to r ’s  
pOwesrioD.
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1888 been owned by Sheo Baksh, who died in 1869 without issue, but
Naudi leaving a widow Mussammat Bichan Kunwar, and a daughter Mus-
feiNSH sammat Mithan Kunwar. His nephews now claimed his share, and

S iTA . E a m . principal question raised was, whether under the authority of 
the wajih-ul-arz of the village, and in consequence of a gift made 
by the widow to her daughter, that daughter’s daughter took in 
priority to the collateral heirs of the deceased Sheo Baksh.

The clause in the wajib-ul-arz, and the contents of the deed 
of gift oi 7th March 1870, by Bichan Kunwar to Mithan Kun
war and her husband Sita Ram (the latter not taking under it) 
are stated in their Lordships’ judgment. Mithan Kunwar died 
in 1878, leaving her husband surviving her, and he was the first 
defendant in this suit, the other being his daughter by Mithan 
Kunwar, named Maharaj.

The Subordinate Judge held that the gift was invalid as to 
Sita Ram, but valid as a gift in favour of Mithan to convey one- 
half to h e r; atld that Mithan’s estate descended to her daughter, 
Maharaj, under the terms of the wajib-ul-arz, which used the words, 
“ au iad  p is r i  ” “ ya  dukhtan. ”

On the plaintiffs appeal, the District Judge remanded the 
suit, directing that Maharaj, who had not till then been made a 
party, should be joined, and adding an issue as to the eflfect of the 
deed of gift of 7th March 1870 in favour of Mithan in transferring 
the entire inheritance. The Subordinate Judge repeated his 
former decree.

The District Judge’s judgment was, that he found no specifica
tion of shares in the deed of gift, and though invalid as to Sita Ram, 
it passed the entire property to Mithan. In regard to possession 
which should have followed, he held that an application presented 
by Bichan Kunwar for mutation of names in favour of Mithan, 
alleging that she had given her possession, was sufficient evidence 
of possession given in Bichan Kun war’s lifetime. He therefore 
dismissed the suit with costs.

The Judicial Commissioner’s judgment, after a short'summary, 
was as follows :—

The main contention in appeal is, tha t the deed o f g if t of 1870, not 
liaviag been followed by a transfer of poasession during the donor’s life
time, is invalid according to H indu Law.

G 78 t h e  IN D IA N  LA W  R EPO R TS. [V O L. X V I.



VOL. XVI.] CALCUTTA SERIES. 6 7 9

The lower Courts however concur ia  finding th a t there was a transfer is8’8

N a n d i
of possession during the life time of Mussammat Bichan Kunwar. The 
Court of F irs t Instance has found th a t Mussammat M ithan K unw ar and S in g b  
her husband Sita llam  lived v?ith Mussammat Biohan K unw ar, and tha t 
Sita Ram managed the estate on behalf o f the fam ily. Under these 
circumstances it is difHoult, if  not impossible, to ascertain the tru th  as to actual 
possession. I t  is however on the whole presumable^ tha t Mussammat Bichan 
did make over the 'estate to her daughter before her death. I f  the  deed 
6f s i f t  were invalid by reason of M ussam m at M ithan K unwar’s no t having 
obtained possession during her mother’s lifetim e, arid if she (Mussammat 
Mithan Kunwar) had no righ t of inheritance, the conduct of the plaintiifa 
appellants in acquiescing for nine years in her usurpation is inexplicable.

I t  is fu rther contended tha t under the term s of the wajib-ul-arz the 
widow could not create any in terest bej'ond her own lifetime. This 
no doubt is the ordinary Hindu Law, bu t it  is clear tha t this is not the 
intent of the wajib-ul-arz, which I  consider has been righ tly  interpreted 
by the Courts below, as giving the widow power to create an absolute estate 
in favour of the daughter, or daughter’s son, of the original owner.

I  fu rther concur with the D istrict Judge tha t the deed of g ift, 
though invalid as regards Sita Eam, was a valid conveyance of the whole 
share in favour of his wife, Mussammat Mithan Eunwar, the daughter of 

£ h eo  Bakhsh. I  therefore affirm the decree of the lower Appellate 
Court, and I  dismiss the appeal with costs.

On this appeal, Mr. J. D. Mayne and’ Mr. J. H. W. 
Arathoon, for the appellants, regard* being had to the finding 
of the Courts below in succession, as to the question of posses
sion by Mithan, proceeded to other points in the case. I t  
was argued that the judgments to the effect that under the wajib- 
ul-arz and the deed of gift, an absolute estate of inheritance 
descending to her own daughter was created in favour of 
Mithan, were wrong. How far the wajib-ul-arz had the effect 
of altering the law was open to question, it being merely part 
of the settlement record, and though entries were presumed 
to be true under ss 16 and 17 of the Oudh Land Revenue 
Act (XVII of 1876), it might be’ erroneous as in the case 
of Uman Parshad v. Gandharp Sing  (1). At all events, 
the words must receive a reasonable construction, and one 
could be placed on it that did not conflict with the plaintiff's 
claims. I t  could hardly be that the widow could give an

(1) Lt R., 14 L  A., 131; L  L. R., 15 Calc., 20.



1888 estate of iuheritance which she did not herself possess. And 
IT AH or the words translated, “ descendants, ’’ meant such descendants
S in g h  rather than, that they should allow a daughter’s

SiTA BAM. daughter to come in as an heir, was the better coastruetion.
I f  moreover the wajib-ul-arz had authorized a certain exclusion 
of collaterals in favour of female heirs in a direct line, the gift 
of 1870 had not proceeded correctly upon the power given. 
The deed was invalid, at all events, as regarded one of the two 
donees, and formed but an inefifectual attempt to do more 
create an estate for the life of Mithan Kunwar. I f  it could he 
taken to be intended to give a joint estate for the life of the 
daughter, or of bbth, with survivorship between them," it failed 
in both ca«ies on the death of Mithan, and the right to inherit 
the share of Sheo Baksh belonged to his collateral heirs. The 
gift could not be treated as conferring upon Mithan an estate 
different from that which had been intended by the donor. 
ference was made to Harvey v. Stracey U). Re Farwombe's 
Trusts (2), Re Brown’s Trusts (3).

The respondents did not appear.
Their Lordships’ judgment was afterwards delivered, on 1st 

December, by
t

S ib  R. Oouoh.—The appellants in this case are the 
grandsons of one Fatteh Singh, who had two song, Sardar 
Singh, the father of the appellants, and Sheo Baksh. The 
latter married Bichan Kunwar, and died on the 20th April 1869, 
without leaving any male child. They had a daughter Mithan 
Kunwar, who was married to Sita Ram, the first respondtint. 
Mithan Kunwar died on the 18th March 1878, leaving 
daughter Mussammat Maharaj, the second respondent. Bichaa 
Kunwar died on the 26th March 1874. The suit was brought 
on 28th September 188S by the appellants, to recover possession di 
land in the viIlage,Baboo Eajnan, PergunnahHarha, DistrictT7nfto>, 
which was the share of Sheo Baksh in the property inheril^d 
by him and his brother, the plaintiffs claiming to be, his beijl® 
according to Hindu law, and entjitled to succeed to his ^tatS 0'S

(1) 1 Drew, 117. (2) L. S., 9 Oh. piv., 653;
(3) L. B., 1 Ewli., 74.
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the death, of hia widow. I t  was not disputed that the plaiutifis 1888
would be entitled if the ordinary law was applicable. The de- nandi
f e n c e  w a s rested upon a custom of the village of Baboo Raj nan 
fls to tlie right to inheritance, and a deed of gift, dat«d the 7th S i t a  r a m . .  

Marct 1870, executed by Bichan Kunwar.
The wajib-ul-afz, which governs the right of sucoeasion to the- 

property in dispute, is as follows;—
'>• Extract from wajib-ul-art  ̂of village Bahoo JSaJnan, Pergunnah Earha, 

paragraph 4, o f  right to inkentanee.
"Tlie rule of inheritance is that if a sharer has children by two Iftwfully 

laarried wives—*tl̂ at is.ona child by one wife aad several by ithe other—the 
children by both the wives shall get equal shares, that is, one child will gat 
poBBession over one half, aad several children over the other half. I f one 
wife have children, and the other bo ohildleas, both of them will hold 
po«Bession of eqaal shiires for their lifetime ; after the death of the child
less wife, the children of the other wife will hold poasession in equal shareŝ
If there be no male child, and any sharer or his wife make a gift of his ox 
}ier share during his or her lifetime to his or her daughter or daughter’s son,
M id puts her or him in possession of the same, they will remain in posses- 
Mon. If there remain no desoendanta of any sharer’s son or daughter; his 
brothers or nephews descended from the same ancestor shall take possession 
of the share. A non-married wife, or children by her, shall not get anything 
except maintenance.”

The intention appears to be to modify the Mitakshara law 
;^hich prevails in Oudh by enabling a sharer in family property 
or his wife to alter tbe course of succession by introduciug a 
daughter or daughter's son, and their descendants, male or female, 
in preference to brothers or nephews of the sharer. There is no 
reason for limiting the meaning of “ descendants ” to children; 
as where they are intendftd, that word is used, and where a male 
is, intended it is so said. I t  is also apparent from the provision 
that the brothers and nephews are to take if there remain no 
descendants of a son or daughter, that the gift by the wife must; 
be of more than the interest she would take as a widow, and is' 
not, as the appellants contended, limited to that interest. Both 
the lower Courts have understood “ descendaats” aa meaning 

and female in any degree,
On the 7th March 1870, Bichan Kunwar executed a deed of 

gift of the p!roperty in dispute to M ussamtnat Mithan and Sita 
Rssm, the words of'gift "being followed by “ I  promise and agree
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" ID writing that the dojjee imy, from the date of execution of 
Kakdi "this insfcrumenfc, take proprietary possession similar to rqine over 
SiNOH <( the, gifted property. There has been left no claim right or dis.

SiTA BAii. ‘f pute to me or any of my heirs.” This was intended to be
should be construed as an absolute gift. The contentioQ of the 
appellp.nts in the lower CoHrts a?id before their Lordships m'as, 
that the gift being invalid as regards Sitsv Bam was also invalid 
(IS regards Mitban. The District Judge and the Judicial Com
missioner have both held that it is a valid gift of the whole to 
Mussammat Mithan. Their Lordships are of this opinion: The 
gift is to the two donees jointly, and in Humphrey^y. Xaylew (1), 
Lord Chancellor Hardwicke said: If an estate is limited to
" two jointly, the one capable of taking, the other not, he who 
“ is capable shall take the whole.” This principle does not 
depend upoa any peculiarity in English law, and is appplicable 
to this deed of gift.

The question whether the gift was accompanied by pogaessioa 
was disposed of by their Lordships in the course of the argu
ment, and it is not necessary to say more upon it.

Their Lordships will humbly advise Her Majesty to affirm thg 
decree of the Judicial Commissioner, and to dismiss the appeal.

Appeal dismiss^. 
Solicitors for the appellants: Messrs. Yovmg, Jackson <& Beard, 
0. B.

p 5 ♦ J^AHABIE PER9HAD SINGH a n d  a h o th e b  ( P l a i n t i w s )  «. MaCNA(JS-
J889 TEN AHJJ anothbb (Deipssdahts),

Fehi'uarp
I2j 13 ani 16. [On appeal from the High Court at Calcutta.]

Eitjv,dieata~^Qcide of Civil Procedure, s. IS— Omission to hring formr^ 
in « prior euii tpkat then would have 'been a defence—Aoeomts bibnein 
mortgagor an^ mortgagee-  ̂Purchase of mortgaged property iy  i?u hiW  
at judicial sale, on leave ohtained io bid,

A  mortgage botweaa parties who had accounts together, cootipnsod laudi; 
wLioh also were leased by the mortgagors to the mortgagees, who in  
1878 obtttined' a decree upon the mortgoge, although at the time they ow-M.

* Present I LoBD W atson, Lobd floBHotJBH, and S ib  B. CooW.

(I) Aniblpr, 138.


