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allowed to bring separate suits for tLe redemption of their own. 
shares onl}’"̂ the same inconvenience will be the result if the plain
tiffs be compelled to redeem the whole mortgage, inasmuoh as 
each of the other heirs of the mortgagor, 50 in number in this 
case, who are defendants to the suit, will admittedly be entitled 
to redeem bis own share from the hands of the plaintiffs. The 
principle of the rulings in Azimat A li Khan y. Jowakir Singh 
(1), Kalian Khan v. Mardan Khan (2) and Munshi v. Daulat
(3), is applicable to this case. The learned vakil for the respon
dent relied on Lachmi Naravn v. M%ho,mrtiad Yusuf (4), but 
that case has, in our opinion  ̂ no bearing on the question before 
us. For the above reasons we allow the appeal and setting aside 
the decree of the learned Judge of this Court restore that of the 
lower appellate court.

Appeal allowed.
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Before Mr. Justice Richards and Mr. Justice Xaramat Stitain, 
MUfiA-BiI LA.L A N D  A N O T H E R  ( D b t ’b n d a n t s )  V. KVNDAN LAL ( P r - A i i m O T '. ) *  

Siyidu law -  Construction o f  will—Bequest to a fem ale ani on her death to 
her adopted son~Inter^retationofw ord ‘ Mali^ ’ -S e q u e s t  not oondiiional 
on adoption,
A teastatoE bequeathed all his property to S and on her death to her adopted 

eon K, K  being the daughter’s son of /S could not be adopted under the Hindu 
Law. The testator further directed tuider the will that his daughter and his 
predeceased son’s daughters were to be esoludod. Meld  that it was the intention 
of the testator to make X  the object of his bounty irrespective of adoption, 
Faniiidra JDsiv. Bajestoar (S) referred to.

T h e  facts of this ease are as follows ;—
One Hargu Lai to whom the property in dispute originally 

belonged executed a will on 1st April 1889. The will com
menced by reciting that the testator had made a previous will 
in favour of Sant Lai his son who had predeceased him, and he 
was therefore transferring the office of legatee to his daughter- 
in-law Miisammat Sukhi. It then went on to say that all the 
testator’s moveable and immoveable properties should remain 
his own during his life and that after his death Musammat

* Second Appeal No. 199 of 1908, from a decree of A u s t i n  Kendall, Addition-. 
al District Judge of Meerut, dated the 18th of November 1907, confirming »  
decree of H . David, Subordinate Judge of Meerut, dated the 19th of June 1907^

(X) (1870) 13 M. I. A., 40^. (3) (1906) L  L. E., 29 All., 262.
(2) (1905) I. L. B., 28 AIL, IBS. ( i)  (1894| I , L. R.. 17 All., 63,

(5) (1885) i .  R., 12 L A„ 72.
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1909 Sullhi, widow of Sauti Lai, was to be ‘ MaliJc ’ of all the property. 
The will then set out that Mnaammat Snkhi had adopted 
Iviindan Lai, who wa? Saiit L.iPs daughter’s son, aud that, on the 
death, of Miisammat Sukhi, Kuiidan Lai was to succeed her. 
Hargu Lai died on 2Glh August} 189S, and Musammat Sukhi died 
on the 27th May 1899. The defendants claiming to have got 
the property by gift from Sukhi took possession of it. Thereupon 
the plaintifi Kundan Lai brought the present suit for ejectment 
on the basis of the will of Hargu Lai. The court of first inatance 
held that the will was proved and that imder the will, Musammat 
Sukhi took a life estate only and after her death Kundan Lai 
was entitled to succeed, although his adoption was not valid, in
asmuch as the bequest in his favour was not conditional on his 
being adopted. The lower appellate courii confirmed the decree.

The material paragraphs of the will were as follows ;—
That after my daath, Musainmait Sulslii, wife o£ Sanfc Lai aforesaid, shall 

remain.' Malile, of all my property . , . , and no one else shall become so 
(M am ).

That Musammat Sukhi aforesaid, witli the consent of mo the executant, 
adopted her daughter*s son Kundan Lai son of Kewal Ram . . . during the 
life-time of her husband, Sant Lai, and has performed all ceremonies observed 
in the brotherhood. After the death of Musammat Sunhi aforesaid, Kundan 
Lai aforesaid shall, bccome ‘mali7e’ and ‘kaln^ of all the property and, nobody 
else shall have any claim. But after his death, his mother Musammat Basso, 
daughter of Sant Lai . . . .  1̂11 be ‘maliF  and ‘kaUss' of all the property.

The defendants appealed to the High Court.
Dr. Satish Chandra. JBanerji (with him Pandit Moti Lai 

Nehru)) for the appellants, contended that Hargu Lai had 
executed a previous will in favour of Sant Lai and in the last will 
the only change he purported to make was to substifcute Musam
mat Sukhi as the legatee. She w -ts to be the ‘ Malik that is, 
absolute owner. The meaning of the word ‘ Malih  ̂ has been 
definitely settled by the Privy Council. Surajmani v. Mahinath 
Ojha (1). The bequest was to Kundan Lai as the adopted son 
of Musammat Sakkhi and Sant Lai. Kundan Lai would 
therefore only succeed if lie w”ere and could be validly adopted. 
Being a daughter’s son he could not be adopted and as tlie 
adoption was the motive and the condition of the bequesj, the 
adoption being invalid, the bequest) was inoperative. He cited

(1) (1907) I. L. R., 30 A ll, 84; P. G.



VOL. XXXI.] ALLAHABAD SEEIES. 841

1909

M u b a e i
L aIi

Fanindra Deb Raihat v. Majeswar Dass (1), Surendra Reshah 
Moy V. Durgasoondery Dossee (2), Karamsi Mashoiiji v. Kar- 
^arndass Natlia {2>), Lali v. Murldhcir (4).

Hon’ble Pandit Madan Mohan Malaviya, for |jj8 respon- kundujtLa.l 
dent, was not called upon.

E ich a e d s  and K abam at H u sa if, JJ.—This was a suit to 
recover possession of certain shops. The plaintiff claims under 
a will o f one Hargu Lai, The defendants are the persons 
who would have succeeded to the property but for the will.
Hargu Lai had one son named Sant Lai, who predeceased 
him leaving a widow, Musammat Sukhi. Miisammat Sukhi 
had four daughters, Musammat Sendho, Musammat Gendu,
Musammat Chuna and Musammat Baso, The plaintiff is the 
son of Musammat Baso. The will ia dated the 12th of 
April 1898, and it commences by reciting that the testator 
had made a will in favour of Sant Lai. It then goes on 
to say that all his property,^moveable and immoveable, is 
to remain his own during his life and that afterw'ards Musam
mat Sukhi was to be the malih of all propei'ty. It then sets out 
that Musammat Sukhi has adopted Kundan Lai with his approval 
with all due formalities and that on the death of Musammat 
Sukhi Kundan Lai will succeed her. After the death of Kundan 
Lai Musammat Baso was to succeed. The will then concludes 
with special directions that neither Musammat Pari, daughter o f 
the testator, nor any of his son̂ s daughters, were to have any 
right whatever. It is admitted that Kundan Lai being a 
daughter's son coul.l not under the Hindu law be adopted as a 
son of Sant Lai. The appellants contend that upon a true con
struction of the ŵ ill the reason or motive of the gift to Kundan 
La! was that he had been adopted, This is the only question 
that has been seriously pressed in this appeal. We think that 
the decision of the court below was correct. The testator for 
reasons which he gives expressly excluded from sharing in bis 
property the persons who would have taken if there had been no 
will. Kundan Lai was the testator’s sole male descendant. A  
number of cases have been cited to us including the passage from

1) (1885) I. L . B.. 11 Oalo., 46S, P. 0. (3) (1898)*I. L . B „ 23 Bom „ 271, P.O.
;2) (1891) I. L . 19 Oalo,, 613, P. 0. (i) (1906) I, L . B „  28 AU., 488, P. 0.
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a judgment of Sir R ich a rd  C ouch  iu the case of Fanindra Deh 
MiJcat V. Rajeswar Dass (1 ) : “  The distmction i>etween what 
is description only and what is the reason or motive of a 

Kundan Lae-, gift or h©quest may often be very fine, but it is a distinc
tion which must be diawn from a consideration of the language 
and the surrounding circumstances.”  We think upon a true 
consideration of the language of the will and the surround
ing circumstances that the adoptiion of Kundan Lai was not 
the reason or motive of the gift and that the testator wished 
to make him the object of his bounty irrespective of his having 
been legally adopted. We accordingly dismiss the appeal with 
costs.

dismissed.
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B efore Sir Jolm Stanley, Knight, Chief Justice, and M r. JusUee Sanerji,
B . AND N. W . EAILW AY (P la ih tiit i? )  v , BANDHU SINGH (D e p e h d a n t ) .*

A ct (local) Wo. 11 o /1 9 01 —{A g ra  Tenancy Aot), section 4— Tenant—License
to cut grass from  emlankevisnts o f  a Railway line— Profit a prendre—■
JmisAiction o f  Civil Oom’t.
A person aiatliorized by a Railway Company to out grass froui tho Eailway 

embarLkments is not a tenant within the meaning of section 4 oi the Tenancy 
Act, and the payment which ho agreed to make is not rent. The right which 
he obtained under the agreement is in the nature of a pro^^t d j)ren(lre, A suit 
for recovery of the amount agreed upon lies in the Civil Court.

T h i s  waa a reference made by the Munsif of GorakhpuPj 
under section 195 of the Agra Tenancy Act.

The parties were not represented.
The facts of the case appear from the judgment of their 

lordships.
S t a n l e y ,  C.J. and B a n e e j i ,  J.—This is a reference by 

the learned Munsif of Gorakhpur, undei the provisions of 
section 195 of the Tenancy Act. From the reference ife appears 
that the defendant was authorised by the plaintiff company 
under a written document to enter upon part of the railway em
bankment and cut grass therefrom. The suit was brought 
by the Eailway company to recover the price of the grass and

* Civil Miscellaneous No. 5 of 1909. 
(J) (1885) L, B „ 12 I, A., 72,


