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to take his honour in his hands as well as the Gana;es water. In 
taking the oafch which he took, he undertook on his honour to 
swear truthfully and having the Ganges wa'ar in his hands it 
appears to us that he fully satisfied all that his opponent required. 
He swore that nothing was due inasmuch as the debt had been 
sot o ff; and in view of this evidence, which under section 11 of 
the Oaths Act the court Tras bound to accept as conclusive proof, 
the claim should have been, dismissed. We accordingly allow 
the appeal, and setting aside the decree of the courfe? below, we 
dismiss the plaintiff’s suit with costs including fecs  ̂ in his conrfc,
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Criminal Trocedurc Code {Act No. F q/lSSS), section 403 complaint—
Order o f  AcquiUal — Whether har to a new trial.

A soldier from Burina sent an intimation to the District MagiHtrato that 
he had authorised his brother to file a complaint against the accused for 
enticing away his wife. "Whon the ease came on for hearing, it appeared that 
the brother had no such authority and the Magistrate acquitted the aceiised. 
The complainant then filed a complaint personally. I^eld that the previous 
acq.nittal was no bar to the trial o£ the present complaint inasmuch as the 
finJing of the Magistrate amounted to this that there was no complaint before 
him. Queen Xlm^ress v, Sahoant, (1) referred to.

Mr. G. Ross Alston, for the accused.
The Assistant Government Advocate, (for whom Mr. E. Mcil- 

comson) for the Crown.
A ikmax, J.—In my opinion no sufficient ground exists for 

interfering in this case. Mohammad Farookh, a soldier serving 
with his regiment in Burma, sent an intimation to the District 
Magistrate of Bijnor thab he had authorised his brother to bring 
a Complaint against the applicant, Umer-ud-din, for enticing 
away his (Mohammad Farookh’s) wife. This charge against) the

#Orimia?il Bovisioa No. 849 of 1903, an order of A. B.'ffocle, District
Magistrate of Btjnor, dato.l, th319th Nova,nber l^OS.

(1) {1886)I,L ,B„9AII., 13^,
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accusGil was heard by a Magistrate. When evidonre for both 
side>s had been recorded, it struck the Magistrate that the hus
band’s brother held no authority to institute the case and 
he ended his judgment with the words ‘ ‘I  therefore acquit the 
accused.”  Thereuyon the husband, having obtained leave, came 
from Burma and instituted a fresh complaint. In answer to 
this the applicant set up the previous acquittal. In my opinion 
the so-called acquittal is, under the circumstaucesj no bar to the 
trial of the present charge. The Magistrate’  ̂previous finding 
amounted to this that there was no complaint before him of 
which he could take cognizance. I f  it; were necessary I  should 
have no hesitation in setting aside the previous so-called acquit
tal and directing the present trial to proceed. Vide Queen- 
Empress v. Balwant (1). But I do not think this is necessary 
and content myself with dismissing the application.

Application dismisecd.
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B efore Mr. JttsUre Eicliardi and Mr, Justice Karamat Stisain.
K H U N N I L A L  ( P l a i n t i f f )  v, M A D A N  M O H A N  L A L  a n d  o th e h s  

(DetKNDAH'CB).*

A ei Fo. I V o f  1882 (Transfer o f  Property Act), sections 67, H I, 116— Lease ly  
mortgagee in favour o f  mortffagor—Mortgagor holding over wUhont fay~  
ment o f rent—-Lease lolien determined— A ct No- X V  o f  1877 (Indian Limi- 
taiion A ct), Schedule I I ,  A rticle  139- Suit ly  mortgagee f o t  possession.
A usiifmetuary mortgagee excoutol a loaso of the mortgaged pro

perty in faY cu r of his mortgagors lor five years but after tlio expiry 
of tlie term of liie loaso neither claimed nor rcocived rent from his mortgagors 
for mora than 1'2 years and then sued them for possession of the property, held 
that the suit was barred by limitation, MeM  also that tho leaso determined 
on the expiration cf five years and a tenancy from  year to year did not 
coma into existence aa there was nothing to show that the landlord assented 

to the tenant’s eontinning in possession. Trem Sulcli, v, (2) dis-
tinguished.

Meld also that no suit for sale could be brought upon tho mortgage, as tho 
mere fact that it provided for redemption upon payment of the principftl did not 
make it a simple mortgage.

* Second Appeal No, 723 of 1907 from a decroG of B. 0  E . Loggatt, District 
Judge of Bareilly, dated the 12th oi JIarch 1907, confirming a decree of'Pitambei; 
Joshi, Subordinate Judge of Bareilly, dated tho 30th of Juno 1905.

(J) (1886) I. L. 9 All,, 135, ' (2) (1879) I. L. B „ 2 All. 517.


