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APPELLATE CIVIL,

Befors Siv John Stanley, Knight, Clief Justice and Mr, Justice Banersi,
CHEDI LAL (Derexpant) oo JWALA PRASAD (PrArwrirs.) *
det No. IX of 1873—(Indian Qaiks dot), sections 9, 11—~ Dafendant taking oath
proposed by plaintiff—Oath conelysive,

The plaintiff in a suit stated that he would accept whatever evidenes the
defondant would give with Ganges water in his hand and on his honour, The
defendant swore with? Gtanges water in his hand that the claim was false inas-
much as the amount due to the plaintiff had been set off against o largo sum
due to the defendant. Held that the suit must bo dismissed, the defondant
having sworn in the manner prescribed.

THE facts of this case are as follows:~—

The plaintiff Jwala Prasad sued Chhedi Lal and others for
a sum of money. During the course of the proceedings the
plaintiff made a statement that he would accept whatever amount
tte defendant Chhedi Lal would admit as due by swearing on
Ganges water and on his honour (ba half gangajali wa tmanse
kah de). The oath proposed was accepted by the defendant
Chhedi Lal and he made a solemn affirmation with Ganges water
in his hand and stated that the plaintiff’s claim was totally falee,
that the plaintiff owed a larger sum of money to him than he
owed the plaintiff and that the amount due by him bad been set
off against the amount due to him., The Sabordinate Judge

decreed the plaintiff’s claim holding that the statement amounted -

to an admission and there was no proof of the set off claimed by
the defendant, On appeal the District Judge, while holding
that the Subordinate Judge was bound $o dismiss the claim on
the statement made by Chhedi Lal if the oath was taken as
precisely prescribed for him, held that the oath was not taken
in the manner proposed as Chhedi Lal took the oath only on Gan-
ges water and not also on hishowever. Heaccordingly dismissed
Chhedi Yal’s appeal. Chhedi Lal appealed to the High Court.
Munshi Gokul Prasad (for whom Dr. Tej Bahadur Sxpry)
for the appellant, contended that the oath was in the manner
preseribed by the plaintiff, ashe took the oath on Ganges water
and if there was any irregularity it was cured by section 13 of
the Oaths Act, The whole statement of Chhedi Lal should be

.. % Socond Appeal No, 1447 of 1907 from a decrea of H, K, Holms, District
Judge of Jhansi, duted the 5th July 1007, modifying a decree of Pramathe N&th
Bzmetp, Subordinate Judge of Ihansi, dated 30th of April 1907,
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considered and nop the portion only which detached from the rest
18 against him,

Baba Sital Prasad Ghosh, for the respondent, submitted
that the deponent should have taken the cath with Ganges water in
his hand and should bave said that he mads the statement on
his honour, only swearing with Ganges water in his hand was
not cnough.

Sravrey, C. J., and Banersy, J.—This appeal arises out of a
snit brought by the plaintiff to recover money alleged to be due
by the defendanis 1 and 2 in respect of a contract for sale of
intoxicating drugs taken by the dofendants 1 and 2and the
plaintiff from the Collector fora term of three years. During
the course cf the hearing of the suib in the court of first instance
the plaintiff stated that he would accept whatever evidence the
defendant Chhedi Lal would give on Ganges water and on his
honour and that the case might be decided accordingly. Chhedi
Lal then took a solemn affirmation and taking Ganges water in
his hands swore that nothing was due by him to the plaintiff and
that the plaintiff’s elaim was wholly false, e then said that
Rs. 826 has been due by him to the plaintiff, but that debt had
been set off with plaintiff’s consent against a considerably larger
sum due by the plaintift to him in respect of another contract.
The learned Subordinate Judge decreed the plaintiff’s claim as
against Chhedi Lal holding that his evidence amounted to an
admission that Rs. 826 were due by him to the plaintiff and that
the alleged seb off had not heen proved. On appeal the learned
District Judge held that upon the statement of the defendans,
Chhedi Lal, the court of first instance wasbound to dismiss the
claim whether it believed Chhedi Lal’s statement or not, provi-
ded that Chhedi Lal had taken the oath precisely as prescribed
for him. Then the court, commenting upon the words by
which Chhedi agreed to be bound, observed: ¢ But the oath
Chhedi Lal took was only on the Ganges water (half Ganga Jali)
and not also on his honour fwa {manse) and held that this wag
not as prescribed. This appears to us to be mere hair-spliting.
Chhedi Lal on being sworn necessarily took an obligation upon
him to give evidence on his honour and he gave his evidence
having Ganges water in his hands. It was not possible for him
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to take his honour in his hands as well as the Ganges water, In
taking the ocath which he took,he uadertook on hishonour to
swear truthfully and having the Ganges water in his hands it
appears t0 us that he fully satisfied all that his opponent required.
He swore that nothing was dus inasmuch as the debt had heen
sct off ; and in view of this evidence, whieh under section 11 of
the Oaths Act the court was bound to accept as conclusive proof,
the claim should have been dismissed. We accordingly allow
the appeal, and setting aside the decrce of the courts below, we
dismiss the plaintiff’s suit with costs including fees, in his court,
on the higher seale.

Appeal decreed,

REVISIONAL CRIMINAL.

Bofore Mr. Justics Aikman.
EMPEROR », UMER-UD-DIN *
Criminal Procedure Code (Aet No. V of 1898}, section 403 (1)e~No complaint —
Ordor of dequitial ~ W hether bar to @ new trial.

A soldior from Burmoa sent an intimation to the Distriet Magistrato that
he had authorised his bhrother to file a complaint against the accused for
enticing away hiz wife, Whon the case came on for hearing, it appeared thab
the brother had no such aunthovity and the Magistrate acquitted the accused.
The complainant then filed a complaint personally. Held thab the previous
sequittal was no Dar to tho trial of the present complaint inasmuch as the
finding of the Magistrate amounted to this thab thers was no complaint hefore
him, Queen Empress v, Ralwant, (1) veforred to.

Mzr. C. Ross Alston, for the accused.

The Assistant Goverument Adveeate, (for whom Mr. B, Mal-
comson) for the Crown.

AmryAN, J—In my opinion no sufficient ground exists for

’ ¥ of g
interfering in this case. Mohammad Farookh, a sollier serving
with his regiment in Burma, sent an intimation to the District
Magistrate of Bijnor thab he had authorised his brother to bring
a complaint against the applicant, Umer-ud-din, for enticing
away his (Mohammad Farookh’s) wife.. This charge againsb the

#(riminal Ravision No, 842 of 1903, azainst an oxder of A, B,'flor e, Distriot
Magistrate of Bijnor, dated tha 19th Novaxnber 1908,

(1) (1886) I, I, Ry 9 AlL, 134,
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