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undoubtedly had the power of revision. The appellant did apply 
to the Boar.l and got from tlio Board of Kevenue the order of 
which he coraiJnins. With tha*; order the Civil Conrfc is forbidden 
to inteifere under section 1G7 of Act Xo. I I  of 1901.

This is certainly a malter in which t'lo Board of Revenue could 
take cotmizanco of the dis;)utes between the pavlios and no Court 
other than ths Court of Revenue could lake crgnizance. The 
appeal fails and is dismissed with costs,

Appeal dismissed.
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B efore Sir Jolm Stanley, Knight, Chief Justice and Mr. Justice 
Karamat Rusain.

HARI SINGH AND OTHT?,Ea (PriAiNTiFPs) V.  SH E R  STNGH and anothjsr 
(Dependants.)*

Code o f  Civil Procedure (A c t  No. X I V  o f  1882J, section Sl7~~whe}i appUca- 
He— Vttroliase made hy a niembo.r o f  join t Sindu fa m ily— Tlea that 
purchase was mxde on ieh a lf o f  fam ily.
Wb.on propGx'ty is pui'cliasGd at a Court sale in tlio name of oao of tlio mem

bers of a Hhidu family wHcla is allogod to "be a joint family and it îs alleged that 
tlie purcliase was made on belialf of thQ family, held that scction 317 of tlio pode 
of Civil PracedurG. 1882, lias no applioation to suoli a case. TIiq object of section 
317 is to ebeok lenami ptirchasos.

T h e  facts o f this case are fully set out in the judgment o f  
their lordships.

The Hon’ble Pandit Sunder Led and Pandit i¥oH Lai Nehru 
for appellants.

Dr. Tej Bahadibv Sapru, Mun.-hi Gukul Prasad and Babu 
Surendra, Mith Sen for respondents.

StaulbY; C.J., and K aramat H u sain , J.—The suit out of 
which this appeal has arisen was brought by the plaintiffs appellants 
for possession of a house. The plaintiiFs irapleaded in the suit two 
brothers namely Sher Singh and Par tab Siogh, claiming title to 
the house under a sale-deed executed on the 28th of April 1896, 
by Shor Singh aUme purporting to act on behalf of himself and 
Partal) Singh. Partab Singh filed a defence to the effect that he 
alone was the owner of the house nnder a purchase made by him ' 
and that ho did not authorise his brother Shor Singh to excoate the 
sale-deed in favour of the plaintiffs on his behalf. The guit wa^

* Second Appeal No. 1438 of 19u7 from a decree of W. F. Kir ion, Additional 
Judge of Moradabad, dated tho IStb of July 1907 confirming a decree of Mata 
Prasad, Subordinate Judge of Moradabad, datod the 21sst of Novomboy 1899,



dismissed in the Court; of first instance, whereupon an appeal was igog 
filed but during the pendeacy of the appeal Par tab Singh died habi Singh 

childless, leaving a widow, namely the defendant respondent ĝ EB̂ SjNGH 
Musammat Misri. Musammat Mlsri was not brought upon the 
record within the period of six months allowed by law for that 
purpose and after the expiration of this perioi she applied to the 
learned Additional Judge, before whom the appeal wa=3 pending 
for an order declaring that the appeal had abated. This applica
tion was made on the ISbhof August 1901. The answer to her 
application was that Sher Singh and Par tab Singh formed a 
joint family and there was no necessity, in view of this fact, to 
bring Musammat Misri on the record, inasmuch as any interest 
which Partab Singh had, survived to his brother Sher Singh.
Upon this application an order was passed on the 30th of Sep
tember 1901, the particulars of which it is unnecessary at length 
to state. Suffice it to say the Court remanded the case to the 
Court of firgfc instance with directions to that Court to take fresh, 
evi’denee under sections 569 and 570 of the Code o f Civil Pro
cedure, Act X I V  o f 1882. Before this order was complied 
with the plaintiffs and Sher Singh agreed to refer their disputes 
to arbitration and these disputes were accordingly so referred and 
an award has been passed. Musammat Misri, the widow of 
Partab Singh was no party to this reference and is therefor© 
clearly not bound by ib. An award was made according to 
which the plaintiffs' claim for recovery of the house in dispute 
was allowed. Musammat Misri then came forward and applied 
that the award should be declared not to be binding upon her 
and that the suit should be disposed of. The award was then 
set aside on the 14fch of Dacember 1905. The ease then came 
up for hearing on the 6th of February 1905, when Sher Singh 
without consulting Mnsammafc Misri, refused to put in any 
evidence and ultimately the appeal was dismissed for want of 
prosecution. Then on appeal to the High Court the appeal was 
restored and directed to be heard on its merits and accordingly 
cadae before the learned Additional Judge from whose decision 
this appeal has been preferred,

Upon the imporlant question in the case as to whether the 
house in dispute was owned by Partab Singh alone or by him and
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1909 Sher Singh jointly, the learned Judge came to the conclusion that 
Habi Singh' unnecessry to determine this question in view of the

9. ' provisions of section S it of the Code of Civil Procedure. In his
Singh. says :— It appears that as long ago as the year

1879 the property in question was sold in execution of a judgment- 
deht against the father of Partab\Singh and Sher Singh and was 
bought in by Sheo Dayal in the name of Partab Singb, this 
Sheo Dayal Singh being the father-in-law of Par Lab Singh, 
.ij'ovr under section 317, Civil Procedure Code, it was not open 
to partab Singh’s own father to quesbion his title, nor did he or 
any one else ever d'o so, and I think it is useless for the present 
plaintiffs, therefore, to try and argue that the property was 
really joint family property.”  In this the learned Additional 
Judge was clearly in error. Section 317 of the Code has no 
application to a case of the kind. The object of that section was 
to check henamji purchases. In this case the purchase was made 
by one member of a Hindu family which is alleged to have been 
a joint family, and the question which the Court oughb to have 
decided was whether or not that purchase was made by Par tab 
Singh as member of a joint Hindu family for himself or for him
self and Sher Singh, the other member of the family. We can
not therefore decide this appeal without referring an issue to the 
lower appellate Coui-fc for determination and that issue is 
whether the house in dispute was purchased by Par Lab Singh for 
himself alone or for himself and for Sher Singh as members of 
a joint Hindu family. I f  it was purchased by him for himself 
and his brother, and the property was therefore joint family pro
perty, Musammat Misri was not a necessary party to the suit. 
"We therefore refer this issue to the lower appellate Court under 
order 41, rule 25 of Act No. V  of 1908 and we direct the Court 
to take such relevant evidence as the parties may adduce. On 
return of its fiading we allow the parties the usual ten days for 
filing objection.

Cause remanded.
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