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Before Sir John Stanley, Ruight, Okief Justice and Mr. Jusetica Bansrji,
DARIA (Derexpint) v, HARKHIAL AND iNOTER (PLAINTIFSS,)*
Pre-empiion~Tillage divided info several mahals— Rights of pre-empiien
given to co-sharers in the village— Right among co-sharers of thoks,
The wajib-al-ars of & village gave a right of pre-emption to share-holders in
a patii, then to those in a makal and lastly, to those in the village, The village
was divided into several ¢hoZs, One of the thoks, viz. Jaroli was subsequently
sub-divided into several maliels and under the new arrangement the tzoks were
done away with, A share was sold in the ¢hok so sub-divided and wag purchas-
ed by a co-sharerin one of the old ¢4oks. A co-sharer in one of the makels of thok
Jaroli sued for pre-emption, Held that the vendee being a co-sharer in the village
the plaintiff had no preferential right of pre-emption inasmuch as the old pattis
and Zxoks had been done away with, Dalganjan 8ingh v. Kalka Singh (1),
distinguished,

THE faets of this case are as follows : —

Mauza Basawar consisted of several thoks, one of which was
thok Jaroli. Thok Jaroli had several pattis. The plaintiff, the
vendor, and the vendee were all co-shavers in thok Jaroli,
but not in the same patid. The wagib-ul-arz of village as it
stood in 1283 fasli, contained the following provisions as to pre-
enmption :—

~ “ Dawa hag shaffa ko dor surat intigal hagiat kisi hissedar
ke bazarie bai wa rehn : awal Bhai Bhatijo haqiqi auwr
doem phir Bhai Bhatijo chachazad shurkayan hagiat aur scom
phir hissedar patti awr chdharam phir hissedar thok aur
panchwen phir malikan deh ka hoga; aur jo malikan deh se
koi na lewe tousko akhtiar hoga jiske hath chahey rehm wa bai
bari.”? : :

In 1305 thok Jaroli was perfectly partitioned into several
mahals, one of which was mahal Harkhial and Dalipa. By
this new arrangement the pre-empted property and the property
of the plaintiff fell in mahel Harkhial and Dalipe and that of
the vendee in another mahal, known as mahal Chandarsen.
The new system did away with the pattis. No new wajib-ul-
arz was prepared after the partition. The plaintiff brought
this suit of pre-emption on the plea that he was a co-gharer
with the vendor in the same mahal, whereas the vendee
was a stranger to it. The defence was that the plaintiff
had no preferential right to pre-empt. Both the lower couris

* Appeal No, 64 of 1958, under section 10 of the Letters Patent,
(L) (1899) I, L. B, 22, All,, 1,
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allowed this contention relying on Gobind Rum v. Masih-ul-lah
Khan (1) and dismissed the plaintiff’s suit. On appeel to the
High Cours, Gr1FFIN, J., reversed the decree of the courts below
holding that the principle ennnciated in Dulginjan Singh and
Rulke Singh (2) applied to the prezent case,

The defendant appealed.

Babu Jogindra Nath Mukerji, for the appellant.

Babu Benode Bahari, for the respondent.

SraxLEyY, C. J,, and BaNERJSI, J.—This appeal arices oubof a
suit for pre-emption. The village in question formerly consisted
of several thoks, one of which was thok Jaroll. Tholk Jaroli
consisted of several pattis. The property in dispute was situate
in patti Khern of thok Jaroli. In this thok the plaintiff was
a co-sharer. The wajib-ul-arz of the village gave a right of pre-
emption to five classes of pre emptors. With the first two
classes we aro not concerned, The third class consists of share-
holders in a patti, the fourth, sharers in a thok, and the fifth
share-holders in the village. Inthe year 1305 Fauli thok Jaroli
was by perfect partition divided into several mahals one of which
is mahal Harkhial and Dalipa. By the new arrangement the
. property sought to be pre-empted and the property of the plaintiff
fell in mahal Harkhial and Dalipa. The defendant appellant is
not a co-sharver in mahal Harkbial and Dalipa but is the owner
of mahal Chandersen,one of the mahals of whe old thok Jaroli.
It thus appears that by the new arrangement pattis and thoks
have been done away with and the old thok Jaroli has been
divided into several new mahals. Doth the lower Courts held
that in wview of the new arrangement the plaintiff had no
preferential right of pre-emption over the defendant appellant.
On appeal the learned Judge of this Court, before whom the
appeal was heard, came to the conclusion that the case was gov-
erned by theruling in the case of Dulganjun v. Kalka Singh (2).
We ave unable to agree in the view taken by the learned Judge.
It appears to us that when the patéis and thoks into which the
village wag divided were done away with, the plaintiff ecouid
only claim pre-emption by virtue of his being a shareholder in
the village. The defendant vendee is also a share-holder in the
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village and the plaintiff has no preferential right over the de-
fendant. If there had been a nmew wajib-ul-ars provision
might liave Deen made whereby preference would under the
dircumstances he given to e plaintiff, Fut in 1bis case no new
wajib-ul-cvz was prepared. Therefore the 1ights of the parties
are governed by the old wajib-ul-arz and in view of the fact
that the old patlis and thoks have leen done away with, we fail
to see how the plaintiff has any preferential right of pre-emption
over the defendant vendes. For these reasons we allow the
appeal, set aside the;decree of the learned Judge of this Court and
restore the decree of the lower appellate Comt. We give the
defendant appellant the coste of this appeal.

Appeal decreed.

FULL BENCH.

Before Sir Jokn Stanley, Enight, Chief Justice, Mr. Justice Baneyji and
Mr, Justice Aikman.
SHEQ KARAN SINGH ixp axorszr (Drrenpants), . MATARAJA PARBHU
NARAIN SINGH (PraINTirs.)*

Tandlord and tenant— Possession without @ lease— Kabuliat— Suit for ront—
Ziability for compensaiion for use and cccupation— Denial of liability—
Estoppel.

‘When cerfain persons entered into possossion of property executing a regis-
tered kebulici and paid rent for somelime butb in a suit for rent pleaded that
in the absence of o lease there was ne contract of tenancy and vent could not he
recovered by suit, Aeld that the suit might be {reated as one for use and cecupa-
tion and in view of the fact that the defendants entered inte, and eent'nued in
possession they eould not be heard to say that they were not Lable for use and
occupation. ’

Tr1s was a suit for arrcars of rent on the Lasis of a register-
ed kabuliat executed by the defendants. By tte kabulict, an
annual rent of Rs. 4,701 was reserved for the landlord and the
term of the lease wus nine years. The defendants were let into
possession of the property.  No lease was executed by the plain-
tiff. In the written statement which the defendan’s filed they
admitted that rent had Leen yaid for some time, T.ut they raised
the questicn that a mete kaluliet wizkent a lease did not con-

giitute a centract. Tlo court Lelow decreed the suif, The

" defendun’s apyenled fo tle High Comnrt.

* First Appeal No. 8 of 1903 from o decreé of Slm.}rx‘;i/Vnh’illﬂAlmn, Assisiant

Collector 1st clags of Benares, dated the 30th Enptember 1905,



