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A1RMAN, J.~—I concur in the judgment of my learned collea-
gue and in the order proposed by him and have nothing to add.

GRIFFIN, J.—1I also concur,

By taE CoUuRT.—The decree of the District Judge on the
preliminary point is reversed and the case remanded under
order XTI, rale 23 of the Code of Civil Procedure {Acs V of
1908) with directions to re-admit the appeal under its original
number in the register and to proecced to determiue it on the
merits, Costs will abide the resuls.

Appeal decreed and cause remanded.

Bofore Mr. Justice Sii George Knox, Mr. Justice dikman end My, Justice
Griffin
GOBINDI (Prarntire) v, SAHEB RAM AND ANoTEER (DEFENDANTS), *
Aet (Local) No. I of 1901 (Agre Tenancy Act), section 201 (5 )= Pre-
sumption—Question of tille dectded by Civil Court—~BSubsequont suart

Jor praofits by recorded co-sharers.

When a Civil Court of compelont jurisdiotion has decided a claim to pro-
perty, and thig has been followed by & wrong entry in the revenue papers, teld
that in & subsequent suit for profits the claim must be in proportion to the share
obtained under the Civil Court decres and no presumption. arises under section
201 of the Agra Tenancy Act,

" THE facts of this case ave as follows —

~ The plaintiff in 1901 obtained certain shares in immovable
property under a decree of the Munsif of Hathras. She applied
for entry of her name in the revenue papers but owing to some
error her name was recorded in respect of alarger share than
she had obtained under the decree. She sued the defendants
for profits calculated on the share as entered in the Revenue
papers. The defendants pleaded that the plaintiff was entitled
to profits in proportion to the share decreed in her favour and not
as entered in the khewat. The Court of first instance decreed
the claim for profits in her favour in proportion to her recorded
share. The lower appellate Court (Additional Judge of Aligarh)
modified the decres holding that the plaintiff was ehtitled to
profits proportionate to the share she had got mnder the “Civil
Court decree. The plaintiffs appealed to the High Court.”

* Second Appeal No., 942 of 1907, from & decres of Khebter Mohan Ghosh,
Additional Judge of Aligath, dated the 8ib of June 1907, reversing a dectea of
&, Flowers, Assistant Qollector 1st Class, of Aligarh, dated the 21sb of Noyembes,,
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The appeal was referred to the Full Bench on the recommen-

“Gommpr - dation of RicmArps and GRIFFIN, JJ.

Dr. Sutish Chandra Banerji, for the appellant, submitted
that the plaintiff’s nawe was entered in respect of a half share
by a competoni Revenue Court after a consideration of the
decree of the Civil Court and the objections preferred by the
present defendants, The latter submitted to the ovder ol the
Assistant Colleclor, which became final. That order could not
now be treated as a nullity, and the Revenue Court under section
201 (3), Agra Tenancy Act, was bound to give effect to the mu-
tation of names carried out in pursuance of that order.

Section 201, Tenancy Act, provides for two classes of cases,
namely, (1) where the name of the plaintiff is not recorded and (2)
where the name is recorded in the Revenue papers. Where, the
plaintifi’s name has alrcady been put upon the record by the
Revenue Court, in a subsequent suit before the same court, it is
not called upon to embark upona further enquiry, but is entitled.to
act upon the entry as conclusive for its purposes. Sections 44 and
57 of the Land Revenue Act show thab there is a rebuttable
presumption in favour of the truth of entries in Revenue papers,
and if the legislature intended no higher presumption than that
provided for in those sections, it was not necessary to enact
section 201 (3), Tenaney Act. The words ‘shall presume ”
were nob terms of art or technical words known to the common
law of England or elsewhere. Taylor, for instanee, in part I,

" Chapter V, of his Law of Bvidence, had nob used that expression

though he had classified presumptions of law as conclusive and
disputable. The expression ¢ ghall presume” had not Loen
defined in the Tenancy Act or the General Clauses Act. There
was o definition in the Indian Evidence Act, but as that Act was
not 4n part materie with the Tenancy Act there was no warrant
for interpolating that definition into the Tenancy Act, The
intention of the legislatare being clear should be given effect 1o,
as the words used wero capable of bearing the meaning whxch the
leg{xs]ature intended and there was nothing in the context or the
scheme of the Tenancy Act which compelled the Court to defeas

the obv1ou~.. intontion of the legislature by putting a mstncted
meaning upon-the words used, -
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See Budge v. Andrews (1), Umachurn v. djadannissa, (2)
Q-E.v. Hori (3). Where the legislature had intended only a
rebuttable presumption in the Tenancy or the Land Revenue Acts,
it had been careful to qualify the words ¢ shall presame” by
other words like “ until the contrary is shown” [section 85, 108
(2), Act II of 1901]. Tn section 9 of that Act the words ¢ con-
clusive proof’” had been used, but the entry in that case was
conclusive for all courts and no right of civil suit in favour of any
party had been reserved. The plaintiff who had succesded in
getting his name recorded in Revenue registers should not he
placed in a worse position than one who had failed to do so, ashe
clearly would be if the Revenue Court had power to determine the
guestion of title adversely to him and he bad no right to obtain
an adjudication from the Civil Court. The object of the legis-
lature was ihat Revenue officers should prepare the record of
rights with cure and abide by the same, and it wasonly if they
did so that multiplicity of actions could he prevented.

‘He referred to Dil Kunwar v. Udai Ram (4), Banwari Lal
v. Niadar (5), Dhanks v. Umrao Singh (6), Niaz Ali v. Govind
Ram (7), Bachan Singh v. Karan Swmgh (8).

Muanshi Gulzari Lal, for the respondents, submitted thab
there was a clear decree of the Civil Court deciding that the
plaintiff was entitled to a definite share. This decree had become
final and should be given effect to, Sections 199, 201, 202,
Tenancy Act, show that the policy of the legislaturc was that
questions of title were to be decided by the Civil Court and that
decision was to bind the Revenne Court. Why shouald the parties
here be referred again to the Civil Court? He submitted that
the legislature did not mean a conclusive presumption by the
words “chall presume ” in section 201, Tenancy Act. Wherever
the legislature meant a conclusive presumption, it used words like
“conclusive evidence.” He referred to Criminal Proceduare
Code (Act No. V of 1898), section 7; Land Acquisition Act (T
of 1894), section 6 ; and the Criminal Tribes Registration Act

(XXVII of 1871), section 6. In no other Act the words

(1; (1878) L. R,, 8 C. P, D,, 51, 521, () (1906) I. L. R., 29 AN, 158,

{2) (1885) L, I, R., 12 Cale,, 430, (6) (1907) 4 A, L. J. R,, 166 ; 5, 0, 'on
appeal, I, I, R., 80 All, 58,

(8) (1899) I. I, R,, 21 AlL, 891, 896, (7) Weekly Notes, for 1908, p. 187n,

{¢) (1906) L I, B., 29 All,, 148, « (8) (1908) 5 A, L, J, R., 495 .
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“ghall presume” have heen used to mean a conclusive presump-
tion, The argument based upon the proviso to section 201, was
not sound, because the right |of suit was given not to the
defendant alone but to any person, The provisions of section
199 had not hecn made applicable to section 201(3), but if the
plaintift had the title it could not be taken away by an order of
the Revenue Cowt. The Revenue Court did not sometimes
correct an erroneous khewat even if moved to do so.

If the policy of the Act is mot clear, the words “shall pre-
snme” ghould be interpreted in the sense in which they are
ordinarily understood by lawyers in India. He referred to
Maxzwell, Interpretation of Stitutes, p. 51 ;8. A., No. 358 of 1907
decided by Knox and Aikman, JJ., on May 27, 1908, Dil
Kunwar v, Udai Ram, and Dhanka v. Umrao Singh.

Dr. Sutish Chandra Banerji heard in reply.

The following judgments were delivered :

Kxyox, Ju—The facts out of which this appeal arises are asg
follows s— :

The appellant Musammat Gobindi was plaintiff in the courd
of first instance. She brought the suit out of which this appeal
hasg arisen to recover s, 397, principal and interest, on aceount
of profits for the years 1310,1311 and 1312 Fasli. She alleged that
her share in the village Luhra was half, and that the defendants
respondents owned the other half. The respondents replied that
she had not correctly given the extent of her Share, that under an
arbitration award which had been made a deeres of court, 73 bighas
3 biswas were given to her out of 89 bighas, 2 biswas, half of a 8
biswas hagiat in khate Ehewat No. 6 of manza Lahra, Other
matters were also urged in veply. But we are not concerned
with those at precent. The court of first instance held that the
appellant’s share was half 3 biswas as recorded in the khewat,
refused to go behind the recorded shave, and decreed profils in
her favour in proportion to this recorded share. The lower ap-
pellate ecourt refused to accept the entry in the Lhewat, held thap
it was an incorrect entry, that the appellant owned only 73
highas 8 biswas of land, and that on this footing was entitled to
no profits. It accordingly cet aside the decree of the lower court
and dismissed the plaintifi’s suit, In appeal before us it has
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been urged that as the appellant is a recorded co-shaver of half of
3 biswa share, she is under section 201, clause (5) of the Tenaney
Act of 1901, entitled to a decree for the full amount claimed by
her, that the court below could not go into the guestion as fo
whethier the plaintiff’s proprietary title was to be restricted toa
lesser area than that recorded in the khewat. On this case com-
ing before this court, it was at fir-t thought thab the decision of
the questions raised in the appeal turned upon the interpretation
to be put upon clause (3), section 201, of the Loeal Act No. I
of 1901, and as that clause had been chﬁerently interpreted by
learned J udges in this court in Dil Kunwar v, Udai Ram (1),
Banwari Lal v. Niadar (2), and Dhanka v. Umrao Singh (3),
the learned Chief Justice directed that the appeal should be laid
before a Full Bench of this Court.

In view however of the fact that the extent of the proprietary
rights of the apr)ella,nt has been the subject of a decision by a
Civil Court of competent jurisdiction, it seems to me that we need
not in this case consider and that we ought not to eonsider the
interpetation to be placed upon clause (3), seetion 201, of Aet No.
11 0f 1901, T refer to the decree passed by the Munsif of Hath-
ras on the 8th of October 1901, in the swit brought by Musammat
Gobindi against Saheb Ram and Birj Narain. That suit was re-
ferred to arbitration, and on the 8th of October 1901, the award
" was made a decree of court—and out of 89 bighas, 2 biswas, t.e.
half of a 3 biswas haqict, khata khewat No. 8 of mauza Lalra,
now in dispate, 73 bighis 3 biswas wers given to Musammat Go-
bindi and 15 biswas odd to Birj Narain. It was farther added
in the decree that Musammat Gobindi must pay Government rey-
enue for the full half share of 89 bighas 2 biswas, This was follow=
ed upon the 19th of October 1901, by an application presented by
Musammat Gobindi to the Revenue Court, for the entry of her

name over 73 bighas 3 biswas hagiat out of 89 bighas 2 biswas of .

khate khewat No, 6 of mauza Lahra, The Tahsildar who made an
inquiry vecommended to the subdivisional officer that Musam-
mat Gobindi’s name should be entered as prayed for by Ler.
The Assistand Collecbor acting upon”this report on the 184h of

(1) (190J)1 LB, 20 ALL, 143 () (1906) L L. B, 29 AL, 158,
{3) (1907) L Tu B. 90 AlL; 58, °
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November 1902, passed an order to the effect that Musammat
Gobindi’s name be entered in the khewal as recommended by the
Tahsildar. Owing to some error, however, Musammat Gobia-
di’s name was entered in respec of 89 bighas odd. It has thus
been established Ly suit in Civil Court that Musammat Gobindi
has only proprietary right over 78 bighas 8 biswas and nob over
half share in khate khewat No. 6 of mauza Lahra. Owing to
this decision of the Civil Court which was long prior to the date
on which the present suit was instituted out of which this appeal
arises, thare is nothing lefs for the court to presume. The view
taken by thie lower appellate court is a correct view and in my
opinion this appeal should be dismissed with costs.

AIRMAN, J.—I concur in the judgment of my learned eol
leagne and have nothing to add.

GriFriN, J.—~1T also concur.

By 1rE Count.—The appeal is dismissed with costs,

Appeal dismissed.
MISCELLANEOUS CIVIL.

Before Mr. Justico dikman.
JAGAN NATH PRASAD, (DECKEE-NOIDER) v. MULCJAND AND oruERg
(JUDGMENT-DRBTORS) %
Adet No. VII of 1870 (Court Fees det), section S—Raferonve—Scheduls I,
Ariicles 4 and 5—~Court fee~Interlocutory order——Review of,

Hold that an application for review of an int&rlocutory order was properly
plamped with a cowrt fee stamp of Bs, 2 and that neither Article 4 nor
Arficle b of schedulo 1 of the Court Fees Act vefors to an interlocutory ovder,
Bom. Printed Judgments, 1802, p. 383 followed,

Tu1s was a reference by the Taxing officer to the Ta,xing
"Judge under section 5 of the Court Fees Act.

An application for review of an order passed by a Division
Bench under section 566, Code of Civil Procedure, 1882, was
presented on a court fee stamp of Re, 2. The Stamp Reporter
reported that the application was insufficiently stamped on the
ground that the application being oue for review of judgment
‘should have been stamped under schedule I, article 4 of the
Court Fees Act, and the proper foe was the fee levml)le on the
memorandum of appeal,

Y

B Stamp Refercnce in Second Appeal No, 1143 of 1807,



