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staled above we hold that if Har Prasad disoharged the. mort
gage of the 6th of January, 1890, he acquired priority over the 
plaintifls, as regards two bis was of Meadi Khurd, to the extent 
of the proportionate liablity of that property for the mortgage 
debt. The court below has not found whether he has paid off 
that debt, and, i f  he has done so, what is the proportionate amonnt 
of liability of the aforesaid share for that debt. We accordingly 
refer the following issue to that court under the provisions of 
section 566 of the Code of Civil Procedure :—

Did Har Prasad pay the amount due upon the mortgage of 
the 6ih of January, 1890, and if so, for what portion of that 
amount was thetwo-biswa share of the village Meadi Khurd com
prised in that mortgage proportionately liable ?

The court below will take such additional evidence relevant 
to the above issue as may be necessary. On receipt of its find
ings ten days will be allowed for filing objections.

Cause remanded.

B efore Sir John Stanley^ Knight, Chief Justice, and M r, Justice 
JBanerj i.

HAMID-TJN-NISSA BIBI_(PiAiOTr3?E) v. NAZIR-UN-NISSA and Anotme 
( D e i 'e n d a k t s ).*

A ct No. I V o f  ("Transfer o f  Tropert'^ A ct, section 53— Transfer with 
intent to defeat or delay creditors—Muhammadan law — Transfer hy Mu- 
hammadan to one o f  his loives with intent to defeat claim o f  the other f o r  
dower.
A few days affeer the institution o£ a suit agaiast him by his first wife 

for recovery of her dower, a Muhammadan, who had two wives, transferred the 
bulk o£ hia property to his second wife in satisfaction of her claim for dower. 
Meld, on suit by the first wife to have the transfer above mentioned set 
aside, that such transfer was not necessarily unimpeachablo, but that it was 
necessary to find, first, that the transfer was a real, and not merely a colour
able transaction ; and, secondly, that the second w ife had not combined with 
her husbind in carrying out the transaction in  qnostion for the irapropejr 
purpose o f defeating the claim of the first wife.

T h e  facts out of which this appeal arose are as follows 
One Ali Jawad had two wives, Kamid-un-nissa and 

Nazir-un-nissa. On the 1st December 1904, Hamid-un-nissa

* Second Appeal No. 1324 of 1907, from  a decree of C. Rustomjee, District 
Judge o f Allahabad, dated the 3rd Juno 1007, confirming a decree of Rai Nath 
Sahibf Subordinate Judge of Allahabad, dated the 16blx o f May, X9O0.
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filed a suit against Ali Jawad for tlie recovery o f her dower 
debt. On the 6th December 1904, Ali Jawad transferred 
substantially the whole of his property to his second wife Nazir- 
nn-nissa. On the 22nd of February 1905 Hamid-un-nissa 
in her suit for dower obtained a decree for E,s. 5,000 and 
proceeded to execute her decree by attachment of property w hich 
was the subject of Ali Jawad’s gift to his second wife. Nazir- 
un-niesa successfully objecled to the execution of her co-wife*'® 
decree, and in congequence the present suit was brought for a 
declaration that the transfer of his property by AH Jawad to 
Nazir-un-nissa was void. The Court of first instan ce (Subordinate 
Judge of Allahabad) dismissed the suit, and this decree was on 
appeal confirmed by the Bistrict Judge, mainly with refereaoe 
to the following cases ; Suha Bihi v, Balgohind Baa (1), Ehodija 
Bihi V. Shah Muhammad Zalci Alam (2) and Umrao Singh 
V. Kaniz Fatima (3). The plaintiff appealed to the High 
Court.

Mr. Abdul Majid, for the Bppellant,
-Dr. Tej Bahadur Sapru, for the respondent.

O.J. and Bawebji, J.—This appeal arises out o f a 
suit brought by the first wife of the defendant Ali Jawad for a 
declaration that a transfer made by him on the 6th of December| 
1904 substantially of all his property in favour of his second wife 
was void against her. It appears that tho appellant, Hamid-un- 
nissa Bibi, demanded her dower from her husband and instituted 
a suit for the recovery of it on the let of December 1904. Five 
days after the institution of this suit Ali Jawad made the transfer 
which is impeached in this suit. On the 22nd o f February 1905 
the plaintiff appellant obtained a decree for her dower amounts 
iDg to Rs. 6,000, and forthwith proceeded to execute her decree. 
She was resisted by the defendant respondent, Musammat Nazir*» 
un-nisea, and in consequence the suit out of which this appeal has  ̂
arisen was instituted.

The court of first instance dismissed the plaintiff's claim. 
Upon appeal the learned District Judge affirmed the decision o f 
the court below

(I) (me) I. L. E-. 8 All., 178. (2) Weekly Note*, 1901, p. 64.
Weekly Notes, 190J, p. 67.
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,909 The ma’n ground of that appeal was that the deed of transfer 
in question was a collusive and fiotitious document, and that the 
dowor of the defendant was onlj 600 dirhams and not, as she 
alleged, Rs. 20,000. As regard the amount of the dower both 
courts find that the dower of the defendant, Nazir-un-nissa wa» 
Es. 20,000, but the learned District Judge finds that tha 
impeached deed of transfer was undoubtedly a device on the part 
of Ali Jawad to deprive his first wife o f the fruits of her victory 
in her suit for dower. He refers to a number of authorities 
and observes ;—“  Taking the trend of all these rulings I  am of 
opinion that the deed of gift cannot be looked upon a ; a 
fraudulent transaction.’  ̂ He then says—“ At the time of the 
gift; the dower of the second wife was still due to her and consbi- 
tated a valid debt in payment of which he could under the law 
make a valid gift of all his property to her,'  ̂ and then he ob
serves “ I must therefore hold that in law the transaction is 
unimpeachable.”  Now it may be true that a transfer by Ali 
Jawad to his second wife of all his property in satisfaction of her 
dower may be a valid and unimpeachable transaction, but that 
is not the sole question for determination. Having found thab the 
transfer to his second wife was made by Ali Jawad for the 
purpose of defeating hia first wife’s claim and depriving her of 
the fruits of her successful litigation, it was necessary for the 
learned District Judge to determine whether or not the second 
wife was a par by to the improper conduot of her husband. In 
other words whether or not she combined with her husband in 
carrying out the transaction in question for the improper purpose 
of defeating the claims of the first wife. I f  she did so combine, 
she would not be a transferee in good faith. It was further 
alleged that there was in reality no real an:l genuine transfer by 
the husband to his second wife. Before therefore wq can deter
mine this appeal we musb have definite findings upon the fol
lowing two issues ;—

(1) Whether the transfer of the 6iih of December 1904, 
was a real transaction or merely colourable ?

(2) Was the defaaclanb Nazir-un-nissa a transferee of 
the property comprised ia that transfer in good 
faith?



VOL. X X X I.] ALLAHABAD SEME8. 17S

We refer the above issue to the learned DisLrict Judge 
under order 41, rule 25, Civil Procedure Code. These issues 
iie will determine upon the evidence already before him. On 
return of the findings the parties will have the usual ten days 
ior filing objections,

IsBUes remitted.

Before Sir JohnSianUy, Unighi, C h ie f Jmiice , and Mr. Ju s t ic e  Bamrji. 
ISAM KOMAR SINGH (Dki?s2Joant) v. ALI HUSAIN awd othkbb

(PIAINTISIS).*
■8uii f o r  dam'igei againsi joint tort f e a i o r s—Compromise hehcean plaintiff 

and one o f  t i t  defendant—such comjpr omi$e no har to a decree agaiitii iht 
other defendants.
The plaintiff sued eeveml defendants jo in tly  to  recover damages iu  

xespect o f  an alleged assault eommitted on him by the defendants, l)ut entered 
into a compromise witli one o f  the defendants. JEteld tliat tlie existence o f  
this compromise did not preclude tlie pluintiS from recovering damnges 
against the remaining defendants. Brinamead y. Harrito n ( I) and Thtinmm 
X . Wild  (2 ) referred to.

This was an appeal under section 10 of the Letters Patenfe 
irofa a judgment of Hiohards, J. The facts are stated in the 
judgment under appeal, which was as follows;—

This was a suit for damages for assault. Before the institution 
oi the present suit criminal proceedings had been commenced 
against some 12 persoas, with the result that 8 out of 12 were 
convicted. The criminal proceedinga were followed hy the 
present proceedings in the Civil Court for damages against the 
same 12 persons. Before the suit was tried one of the four 
persons who had been acquitted by the Criminal Court entered 
into a compromise with the plaintiff. The suit then proceeded 
against the remaining defendants^ with the result that a decree 
was given against the same 8 persons who had been convicted 
by the Criminal Court. The only plea argued in the present 
appeal is that the compromise by one of the defendants, to 
which I  have referred above, barred the plaintiflP’s right to a 
decree against the other defendants or any of them. The 
appellant relies upon Pollock on Torts, 7th edition, p. 194,
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Appeal No, 45 o f  1908 uadar section 10 of the Letters Patent. 

(1) (1872) L  E., 7 C. P., 547. (S) (1840} 11 A. and S., 453.


