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1908, APPELLATE CIVIL.

December 1.

Bafore Mr. Justice Rickards and Mr. Justice Goiffin.
BIBA JAN (PnArwtirr) o KALB HUSAIN AND OTHERS (DursnpAwrs).s
Muhammadan Law~ Sunnis— Waqf— Provision for celobration of anniversary of
birth of Ali Murtaza, expenses of the Muharram and the death annivers
saries of members of the family of the wdqif, also for repairs of imambara

—Wagf keld to be valid.

A Muhammadan Indy belonging to the Sunni soet purported to make o
wagf of all her proporty and providedjthat a sum amounting to decidedly the
largor portion of the income of the dedicatod property should be applied annu.
ally towards the following pnrposes, viz,, the celabeation of the birth of Ali
Murtaza, tho expenses of keoping fazias in the month of Mubarram, the anni.
versaries of the deaths of membora of the wiqif’s family and the cxpenses for
repeirs of animambsra which the wiqif had buils, and declared that tho pro-
perty had been dedieatod to God and charitable and roligious purposes.

Held that the dedication'was not illusory; there was an intention of
crenting a substantial wagf for pious and eharitablo purposes, and the objects
for which the waqf was created were valid.

TaE facts of the case were ag follows :—

The plaintiff alleged that one Musammat Najiban was the
daunghter of plaintiff’s father’s sister, and was the owncr of
considerable movable and immovable property ; that she died
on the 4th of June 1904, when she was about 90 years old ; that
Kalb Husain, defendant No. 1, was the mukhiar-i-am and
servant of Musammat Najiban ; that Ata-ullah, defendant No. 2,
also lived with the said Musammat at Baveilly, being the brother
of the defendant No. 1; that Musammat Maddo Jan, plaintifi’s
owa sister, who was defendant No. 3 in the suit, also lived with
the said Musammat Najibaa, whoon account of her old age and
having mo child or near heir was under the undue influence of all
these defondants ; that the plaintiff was living in her husbands’

* First Appeal No. 52 of 1907, from a decroe of Girraj Kishox Datt, Subor-.
dinate Judge of Bureilly, dated the 176h of Novembor 1906,
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house in the Budaun district ; that on the death of Musammat Naji-
ban the plaintiff and her sister, defendant No. 3, became entitled
to all the property left by the said Musammat in equal shares;
that when the plaintiff made efforts to take possession of the
property and to obtain mutation of names in her favour in the
Revenus Court, she found that the name of the defendant No., 1
had been entered in the revenue papers in respect of a five bis-
wa zamindari share in mauza Gurgawan under a deed of sale,
dated 18th February 1902 ; that the names of defendants Nos. 1
and 2 were so entered in 1espect of another five biswa share in the
said mauza under a waqfnama, dated the 20d of November 1902,
and that the names of all these defendants were entered in
respect of the remaining property under a deed of gift, dated 26th
February 1908 ; that the plaintiff desired to bring a separate suib
in respect of the deeds of sale and gift, the present suit being
only for possession and mesne profits in respect of the plaintiffi’s
share in five out of ten biswasof mahals mushiagil and shtimali
in the said mauza Gurgawan and a house named imambara in
Baleﬂly, which were in the poesession of the defendants Nos. 1
and 2 as mutawallis under the said waqfnama and for a declara-
tion th at the waqfnama was altogether invalid in law.

The defendants Nos, 1 and 2 contested the suit on the |

allegations that the plaintiff was not the daughter of Sana-ullah,
Musammat Najiban’s maternal uncle, and had no right to bring
the suit ; that the defendants were the sons of the said Sana-ullah,
and one Musammat Mammi Jan, heing the daughter of the said
Sana-ullah, was a necessary party to the suit ; that the deed of
endowment was valid according to Muhammadan law, and had
been executed by Musammat Najiban of her own free will and
without any undue influence of any person and while she was in
full possession of her senses and in proper bealth; and the wagif

had relinquished her own possession of the endowed property and had.

properly put the mutawallis in possession thereof; that the greater

part of the income of the endowed property had been assign- -

ed for pious and charitable purposes, and a margin of the profits
had been left to meet probable eontingencies like those of alluvion,
dilavion, costs of litigation and -arresrs, &c., and thatif th

endowment be held invalid and the plaintiff be proved to be a
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daughter of Sana-ullah, she could only |claim one out of seven

shares of Musammat Najiban’s property and that the mesne
profits laimed were excessive.

The Court below found that the plaintiff was one of the two
daughters of Sana-ullah; that the defendants Nos. 1 and 2 were
not sons of Sana-ullah, although they styled themselves as such,
being the sons of one Musammat Dhuman a prostitate, who had
never been married to Sana-ullah, although living with him ; that
Mammi Jan was not a necessary party, being the daughter of the
said Musammat Dhuman ; that the donor had built the imambara
house in which she used to hold majlises (religious moetings)
during ashra (the first ten days) of muharram, and being of a
charitable and religious tarn of mind, used to spend Rs. 1,000 to
Rs. 1,200 per annum in these majlises and charities, and that
the waqfnama had been validly executed by her and was con-
sistent with her religious and charitable ideas; that the deed of
endowment was not in favour of the defendants Nos. 1 and 2
exceph in so far as it made them the Mutawallis, and that fhe
waqf in the present case was a valid waqf under the Muham-
madan law, It accordingly dismissed the suit with costs, The
plaintiff appealed.

Mr. dbdul Majid, for the appellanb submitted that the
Fatawa Alamgiri was the most authoritative book for Sunni
Mubhammadans, According to it appropriations for reciting the
Quran were void. Observance of tusiadari ceremonies during
the muharram were not in accordance with Sunni tenets.
There must be qurbat (or nearness) between the appropriation
and the object. If s Sunni Muhammadan were to make a
wagqf for faziadari ceremonies, there would bo total absence of
gurbat. He cited Boillie's Digest of Muhammadan Law,
pp. 558, 669, 575,

It might be good to hold prayer meetings on the anniversary
of a death, but it was not the general practice to observe
ceremonies on the anniversary of a birth. The law was that the
bulk of the property must go for charitable purposes. If this
was 1ot 80, the whole waqf was veid. Lhe gist of the evidence
was bhat during muharram illuminations took place and some
aweets were distributed, These wore not the sort of acts which
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were meritorious and for which a valid waqf could be made
according to Sunni laws. The fatehak brasi referred to in the
deed could not mean the celebration of the death anniversaries
of persons of the family. This was never eountenanced by
Sunni law. The establishment of an imambara is not a valid
object among Suoni Muhammadans, Any sum appropriated
for the purposes of the imambara would not go for any valid
object, and except for the Imambara no certain object of
appropriation was mentioned in the deed. The waqfnama was
certainly invalid so far as this was concerned and ib was
therefore invalid as a whole. Regarding fatehas, illuminations
and object of waqfs, counsel submitted the following original
pexts for consideration of the Court ;=

{1) *It is reported by Abdullah, son of Masud, that the Prophst of God,
may the mercy and peace of Glod be upon him, has said,--He who beats the
cheeks and tears the garments and Jaments lamentations of the days of durk,
is not among us (4. e. among my Followers)>

¢ If is reported by Burdsh that 4bu Musa bocame unconseious, Then
his wife, Umma Ahdullak, came and eried out weeping, When he eame to his
sénges, ho said, Do you not know (he mentioned the tradition saying) that the
Prophet of God, may the mercy and peace of God be upon him, said I am
angry with the person who gets his head shaved, weeps loudly, and tears his
garments,” These traditions are reported by Bokhari and Muslim.”

{The Mishkatul Masabih, chapter relating to lamentation
on the dead, sub-chapter I, p. 150.] V

(2). *“Awmong the objectiomable imveuntions is the ast done in most of

the towns, 7 ¢, the display of large number of lights by waste of money on
cortain nights of the year.”

[The Al-ukudw Duirrat-o fi-funkihil-Fotowat Homidiyat-s.,

p. 369.]
(3). ““The Prophet of God, may the mercy and peace of God be upon
him, has forbidden the recital of elegics,”

~ [The book of the tralitions reported by Ibn-i-Maja, the
chapter relating to dead bodies, p. 115,]
Bo far as fateha was concerned thers might be some differ.

‘ence of opinion among the authorities, It might be meritorious -

to some extent. Butso far as taziadars was concerned thera
was no authority which considered it meritorious according to
Sunni Muhammadans, The case of Kaleloola v. Nuseeruddeen

(1) showed what purposes could be. meritorious and what wagfs
{1) (1894) I L. B, 18 Mad, 201
19
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might be valid. As in thab case, soin this, the waqf contravened
the rule againsi perpetuities. Unless it could be shown that all
the objects of taziadari were valid, the waqf wholly failed.
The case of Sayed Mustafa v. Admina Begam (1) was a case
relating to waqf made by a Shia Muhammadan. Kven there
the waqf was declared invalid.

There was a difference between Shia and Sunni lawyers as
to the definition of waqf s Amir Ali, Muhammadan Law, 390,
ond ed. According to the Shias a waqf must be for pious
objects. According to Sunnis a waqf must lead to the Dbenefit
of mankind. The question of the validity of waqf with
reference to fatehah ceremonies was discussed in FPhul Chand v,
Akbar Yar Khan (2), and this was the only reported case
counsel oould find on the point. The learned Judge had not
found whether in this case there was any purpose of endowment
pious, religious, or bemeficial to mankind according to Sunni
ideas. He ought to have found whether the sect or religion to
which the waqif was a party countenanced such observances and
whether such observances were customary.

8o far as the muallad sharif, the celebration of the birth
ceremony of the Prophet was concerned, it was incumbent on
every pious Musalman. But the basal difference between the
Sunnis and Shias lay where we came to the position of the fourth
Caliph, On the whole, according to Shiss, the endowment must
be for pious purposes, which according to the Sunnis must be
for charitable objects.

It was also to be seen that the waqf was not certain ag to all
the objects referred to in it--Fatma Bibi v. The .Advocate
General of Bombay (3). If their Lordships were of opinion that
any of the purposes of waqf mentioned in the deed was illegal
the question would remain whether the bulk of the property had
been dedicated for charitable purposes or not, or whether it was
a perpetual bequest to the mutawallis in the guise of a waqf
The following cases were referred to :—Fhulchand v. Akbar Yar
Kham (4), Muham mad Ahsanulle v. Amarchand (5) and

Abul Fahta v. Raswmoya (6).

(1) (1904) 2A. L. J.R.,619.  (4) (1886) L L. B., 19 AllL, 211.
(2) (18963 I L.R, 19 AL 211  (6) §1889) L L R, 17 Oslo., 498.
(8) (1881) X L, R, 6 Bom, 42,  (6) (1894) I. 1, B., 22 Cala,, 619,
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A consideration of this question would render it necessary for
their Lordships to inquire into the total incame and expeanditure of
the endowed property in order to as certain whether the appropria-
tion made in the deed was for valid purposesor not. According to
the plaintiff out of a fotal income of Rs. 2,500 after all appropria-
tions and expenses there was abalance of Rs. 1,500 unprovided
for in the deed, and this was clearly to go into the pockets of the
mutawallis.

Mr. Abdul Baoof (Mr. B. B, (’Conor with him), for the
respondents., The validity of the waqf was attacked on the
ground that the objects for which it had been made were not
countenanced by Sunni law and that the persons for the benefit
of whose souls the endowment had been made were not regarded
as sacred by the Sunni Muhammadans. Hazrab Al was
respected by Sunnis as well as Shias., The other three
Caliphs his predecessors were revered by the Sunnis enly.
To say that any ceremony for the commemoration of Hazrat
Al was illegal would be contrary to Sunni tenets. The
essence of the muharram ceremonies was that the Musalmans
mourned the sad death of the two Imams Hasan and Husain,
They were the grandsons of the Prophet and the sons of Hazrat
Ali, whom the Shias and Sunnis would alike revere. The real
object of tasiadori (muharram ceremonies) was to assemble to
mourn for the sad death of ‘the two Imams. The merits of the
ceremonies were not to be judged by any artificial ceremonials
that perhaps had gathered round the true object. The people
who assembled there would observe a manner of mourning and
it could never make the waqf illegal becauce the idea of the
waqf was to commemorate the death of the two Imams, The
original authorities cited on behalf of the appellant had no
bearing on this point. In reply to that the respondents submit-
ted various authoritiesin the original. Fatehas are offered for
the benefit of the souls of the deceased as the Roman Catholics
celebrated their mass, The merits from them would also acerue
to the good of those who offered them. It was to be observed
also that during all these ceremonies substantial gifts were
distribuied to the poor and to all these who assembled in the
majliseq. ‘
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It hed been argued before their Lordships that portion of
the appropriation was bad because the object had mnot besn
mentioned with certainty. The words Fatehah barsi etc., could
not mean Fatehahs for the benefit of all dead souls, A reason-
able construction was to be put on such language conveying the
waqif’s intentions. ~ The language could only mean that the dead
persons of the donor’s own family were referred to. Ameer Ali
Muhammadan Low, Vol. 1,3rd ed. 174.

There was no uncertainty in the subject-matter, neither in
the object. The motive was for the good of the poor (Zbid. page
323). Even mere vagueness, if there was any, could not invali-
date the whole waqf. The law would hold it valid for all the
valid purposes enumerated in the deed. Something like the
doctrine of cy-pres it was submitted, would apply. The'case ot
Kaldoola v. Naseeruddeen (1) would support the respondents’
case better than it would the appellant’s. At page 213 it was
mentioned that a wagf for fafehahs was valid when made for the
benefit of the souls of the saints. Again at page 20G the prac-

tice, the appellant so strongly objected to, was reported to have

been sanctified by long usage and custom. These specific pleas
had not been raised in the Court below and so there was no dis-
cussion of such matters in the judgment. Had they Leen so
1aised there would have been overwhelming evidence to show
that the Sunnis as a matter of fast observe such ceremonies.
Upon a proper construetion of the deed it would appear that
the entire income was to go for charitable purposes. The waqif
YLierself regarded her entire ten hiswas property to be yielding an
income of Rs. 2,000 only : for she had leased the whole 10 biswas
share for that sum. The corpus of the 5 biswa share had heen
dedicated. The income, whatever it was, (the domor herself
regarded it at Rs. 1,000 per annum) was to be regarded as dedi-
cated. No special provisions had been made for the benefit of the
mutawalli who were always aceountable for the property to the
public. It was only when a specific portion of the income was
dedicated to eharity, side by side with any provisions for the
mutawallis that a question could arise whether a substantial
dedication for public charity had heen made. Any conditions

(1) (1894) I L. R, 18 Mad., 201,
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restricting the accountability of the mutawallis were certainly
void, but so was nob the waqf. Here the question conld not arise
whether the whole was a acheme in disguise for the benefit of the
mutawallis, The donor herself calculated the income of the

- endowed property to be Rs. 1,000. The position of the Muta-
wallis in respect of expenditure from this income was more like
that of an executor of will. The mere fact that there could be 2
possible surplus left with the mutawallis would not invelidate
the waqf. The whole corpus and so the whole income, together
with any possible inerease or diminution, was the subject-matter
of the waqf. The case of Muhammad Munowar Aliv. Basu-
lam (1) related to the waqf of a Sunni. At page 336 the clauses
of the waqf are discussed. There a substantial portion of the
property had not been dedicated for charitable purposes. Here
the entire property had been so dedicated.

The case of Luchmiput v. Amir Alum (2), would show how
far fatehahs, &ec., were good purposes for waqf. The word Ursas
defined in Hughes’ Distionary of Islam, showed that they were
ceremonies for the celebration of any celebrated saint of Islam.

Only a small portion of the income had not been shown as
specifically appropriated toany of the specific objects mentioned in
the deed. That was because the up-keep of the estate was expen-
sive. Portions of the mahals were subject to heavy litigation
owing to alluvion and diluvion, The extra expenses for all these
had to be met, The respondents submitted that no portion of the
ineome was meant for their personal benefit. The respondents
alsorelied on Phul Chand v. Akbar Yar Khan (3), Suyed Mustefa
v. Amina (4). The original authorities submitted will show
that the whole waqf could nob be seb aside simply because an insig-
nificant portion could be said to be unauthorized. The waqf was
not bad either on the ground that it was illusory or upon the ground
that the objeets were not authorized by Muhammadan law.

My, Abdul Majid, replied.

RicEARDS and GriFriN, JJ.—The plaintiff in this suit sesks
to set asidea wagframa, dated the 2rd of November, 1902, execu-
ted by one Musammat Najiban, and for possession of a half share

in property dealt with by the waqfnama, and for mesne profits,

© (1) (1899) I I, R., 21 AlL, 829, (3 (1896} 1.L.R., 19 AlL, 211.
. (2) (1882)L. L R., 9 Cale,, 176, (4) (1804) A. L. J.R,, 519,
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The plaintiff alleged thab the execution of the deed was brought
about by the undue influence of Kalb Husain, that Najiban was
insane when she executed the deed and that no valid endowment
had been created (1) because the objects were not legal, and (2)
because the endowment was illusory and really made for the
benefit of Kalb Husain and his brother Ataullah, the mutawallis
appointed by the waqfnama. This appeal is closely connected
with First Appeal No. 841 of 1906 decided on the 27th Novem-
ber 1908, and also with another First Appeal No. 340 of 1906,
which it has been unnecessary for us to decide inasmuch as the
parties compromised it The evidence in all these cases was by
consent read a3 evidence in each aase, Thetwo connected appeals
Nos. 340 and 341 of 1908 arose out of suits to set aside a deed of
sale, execubed by Musammat Najiban on the 18th of February,
1903, in favour of Kalb Husain on the grounds of the insanity
of Masammat Najiban and the undue influence of Kalb Husain,
The case of the plaiatiff, so far as the plea of insanity was con-
cacned, completely failed, and we havegiven our reasonsablenpth
in First Appeal No. 341 of 1906 for holding that the case founded
on undue influence has also failed. The eourt below decided
in favour of the plaintiff in the connected cases on the ground
that the transaction came nnder the provisions of section 16
of the Contract Act. Bub the present suit was dismissed, the
court below being clearly of opinion that Najiban was not
insane and that undue influence was not proved. We agree
with the court below in this finding and we do not think it
necessary to discuss the evidence, particularly &8 we have al-
ready dealt with it in our judgmenv in First Appeal No. 341

of 1906,
There remains the question of the validity of the wagfnama.

In the court below this was certainly not the main ground of
attack on the waqfnama, but it was raised by the pleadings
and bas been argued by Mr. Adbdul Majid in support of the
appeal. Najiban, it is clear from the evidence, was piously
and charitably disposed for » number of years hefore her
death. She had built an Imambara at a cost of several thou-
sand rupees. She was in the habit of keeping fazias and
distributing gifts of food in charity. Her expenses in these acts
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of charity amounted to Rs. 1,000 or Rs. 1,200 a year. She took
a special interest in these matters. Before her death she made
a pilgrimage to Mecea and after her return she continued
the same pious course of actiom. All this elearly appears
from the evidence. The endowed property, which of course
includes the imambara, is stated in the wagfnama to be worth
Rs. 40,000. The landed property exclusive of the imambara
is worth Rs. 30,000. It appears that the tenants were some
what unruly and there was considerable amount of litigation
in realizing the rents. Part of the landed property consisted
of a share in an alluvial mahal, the income of which was
subjeet to fluctuation. The waginama is to the following
effect :—

“ Whereas there are a 5 biswa zamindari share in 10 biswa pafti aurki
in the village Gurgawsn, psrgana Aonla, and o pacea newly built house used
25 Imambara No. %, in Bareilly near the library, bounded as given below,
worth Rs. 40,000, and I 2m up to this time in proprietary possession therecof
without the participstion of anyone, I have now in o gound state of body
and.mind without coercion and of my own aceord made a wagqf of the whole
of the said property, 4.e, 5 biswns of ihe village Gurgawan and the houss
used as imambara together with all the original and appended rights,
zsminderi appurtenances, si» land, groves, collection houses, adadi, dazar
{market), all the sewai items and muafis, etc, including makruks lands,
for religions and charitable purposes subject to the following conditions
and have appeinted Kalb Husain, general attorney, and Ataullah, sons of
Shaikh Sanaullah, as mufawallss (superintendents) of the endowed property
and pub the said mutawallie in possession thereof like myself. I shall get
mutation of mnamesin respect of the said zpmindari share duly effected in
the revenue department (Court).

1. The said mwlawallis should collect rent and every sum of money
'due in respect of the endowed property, snd pay the Government revenue,
the village expenses and the salaries of the servants amd out of the remaine
ing amount of net profits they should pay under their own management
Rs, 200 annuslly for the expenses of milad (birth anniversary) of the last
of the Prophets (may the mercy of God be upon him) and that of Ali Mure
taza in the months of Rabi-ul-awwal and Ramzan respectively, Rs. 60 for
tle expenses of making offerings and keeping fazies in honour of the
ohief of the murtyrs, namely, Imam Husain and Hussn (msy peace be on
them) in the month of Muharram, and Bs, 200 for the exptnses of the
death annjversary of the dead persons and the repairs of the Imambars.

2. The s8i@ mutawsllis shell, in no case, have power to sell or
mortgage the endowed property, nor shall the smid property be liabls o
pay the debi due by the mwiaswallie or to be sold by auction,
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3. Should the sid mufawaellis die without appointing anyene as
mutawallds or their representative, a qualified male descendant of the
present mufowailis shall be appointed as muiqwelli; no other person
ghall have a right to be appointed s mutawalli, On the other hand
this order of succession shall remain im force for all eternity generation
after generation. No committee or society can interfere in the endowed
property, inasmuch as the profits of the suid endowed property have been
dedicated for the maintenanco of charitable purposes and offerings so
that my mnsme may be porpetuated in this world ue well as in the next
world and my soul benefited in the nex$ world,

4, Al the procecdings in the civil, eriminal and revenue courts and
in the Honourable High Court, Board of Revenue, Privy Cownecil and all
the departments in India rclabing to the affaivs of the endowed property
shall rest with and be taken under the control of the mutawallis.

5. I have made the ondowed property (tod’s property from this
day snd divested myself of all proprictary commection therewith. After
agreeing to the aforesaid conditions, I have executed this deed of endows-
ment, in order that it may stand as authority and be of use when
needed.”

It will be noticed that the mutawallis are directed to collect
the rents, then to pay the Government revenuse, the village
expenses and the salaries of the servants, and then to apply
the net profits in certain proportions.

The actual amounts are set out. They come to a sum of Rs,
1,000. Tt is argued that the property must yield a net profit of
more than Rs. 1,000 per annum and that as only Rs, 1,000 is
appropriated, the bulance would all come into the hands of the
matawallis, Kalb Husain and Ataullah, beneficially, As re-
gards this it must he borne in mind that it is not only Rs. 1,000
which is appropriated by the donor to the service of God, She
expressly says that the entire property is appropriated to the
service of God. Mr. Abdul Raoof counsel on behalf of the respon-
dents, repudiates all claim to any beneficial interess to any part
of the income of the estate. If we assume for the purposes of

this branch of the case that the objects of the waqf were legal
and that the wagfnama was duly executed, the onus of showing
that having regard to the value of the property, the waqf was
merely illusory lay upon the plaintiff, We have been referred
to the extract from the khewat of 1810 fasli, exhibit 15, C., in
. which the Government revenue of the entire 10 biswa share
owned by Najiban is shown as Rs. 3,912 and to an extract from
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the jamabandi, for 1810 Fasli showing the ineome of the 10
biswa share for that year, The patwari of the village waseimin-d
as one of the plaintiff’s witnesses. He stated that the Govern-
ment ravenus was Rs. 4,537-14-7. That statement was allowed
to go unshallenged and it was acoepted by the conrt below. This

witness farther stated that the village expenses according to the
account furnished to him by the agent amounted in 1312 fasli to
Rs. 2,244-2-9. The village expenses and the expenses of the man-
agement seem no doubt very high, but we think it very probable
that for many years the village had been managed in an exbravag-
ant way. Musasmmat Najiban had been a prostitute and a dancing
girl. It appears that the whole 10 hiswa share had been leased
out £r a term of 14 years from 1878 to 1892 at a rent of
Rs. 2,000. This wounld leave only Rs, 1,000 'as the profits of the

endowed property. This lease had expired in 1892 and the estate
is now probably of greater valne, but we do nobt think that there
would be & very large surplus over and above Rs. 1,000 after
defraying the pay of the servants and the cost of managiny the
estate. Under the waqfnama the mutawallis get no remuner-
tion for their services and they would of course be justified in pay-
ing for the services of manager of the property. Taking all the
evidence into consideration we are clearly of opinion that it can
not be said that the main objeet of the waqfnama was to benefit
the mubtswallis under the guise of religions and charitable en-
dowment. On the contrary there was & dedication of the entire
property to the objects set out in the wagfnama.

The only point that remains is the question of the validity of
the objects of the endowment. The parties ave Sunnis and it is
contended thab to endow the property for the purpose of cele-
brasing the mulad of Ali Muctaza is not good aceording to Hanaf
School, although it is admitted that a like celebration of the milad
of the Prophet stands on quite a different footing and is valid,
The appropriation of Rs. 60 to muharram is also ohallenged on
like grounds. We have been. referred o no aushority forbidding
the celebration of the birth of Ali Murtaza. As to the mubarram
expeuses, the deed provides for the making of the offerings, i.e.
fecding of the poor on the occasion of the mubarram. This is
clearly a chariimblq obiecb, and the keeping of the tazias is &
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pious and religious ceremony not restricted solely to the Shia sect,
It may be that the mode of observing the ceremony differs in the
case of each sect, but we are satisfied that in the present case the
intention of the donor was to cintinue and perpetuate the religious
ceremonies and charitable works in which she hal been engaged
during her life. The remaining Rs. 200 is appropriated to the
death anniversaries (barsi ammat) and to the repairs of the Im-
ambara. The latter is admittedly a logitimate object of wagqf.
The contention of the respondents is that the death anniversaries
(barsi ammat) shouald be understood as meaning the death an.
niversaries of the members of Najiban’s family, and we think that
this is a reasonable interpretation to be put ou the words. We
have come to the conclusion, after considering the evidence and
the arguments, that the waqfuama was not illusory and there was
an intention of ereating a substantial waqf for pious and charit-
able purposes, and we hold that the objects for which the waqf was
created were valid. 'We therefore dismiss this appeal with costs.
Appeal dismissed. -

APPELLATE CRIMINATL.

Before Mr, Justice Aikmrn and Mr. Justice Karemat Husain,
EMPEROR ». GUTALL ®
Act No. XLV of 1865 (Indian Penal Code), section 302— Murder— Poisoning
by dhatura— Intention— Knowledge.

Dhatura was administered with the usual object of facilitating robbery,
but in such quantity that the person to whom it was givendied in the course
of a few hours,

Held that the person so administering dhatura was rightly eonvicted
under section 802 of the Indian Penal Code.

THE facis of this case are fully stated in the judgment of the

Court.

The Assistant Government Advecate, (Mr. W. K. Porter) for
the Crown.

Argyax and Karayar Husaiw, JJ.—The appellant Gutali,
alizs Ajudhia, has been convicted of an offence punishable under
section 802 of the Indian Penal Code and sentenced to tianspor-
tation for life. Hehuas also been convicted of an offence punishable .

® Crimind Appoal No, 432 of 1)93, From »a orlse of 8. R. Danivls,
Sessions Judge of Biads, daset sue 7eh of:30pie.nbar 103 '



