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suit clearly indicates that the suit is one of the deseription men-
tioned above. It is nob a sait for the ejectment of the temant ~p ——rre
on the ground of the commission of a breach of condition by a Das
sub lessee or on the ground of any act done or omission made Nz'nz
by such lessee, as mentioned in section G4 (1) (¢). Therefore  BAXF™.
the only seciion under which the suitin this case could be brought,
and was brought, was section 31 (2). An appeal from the
decree in the suit lay to the Commissioner.

We find that an appeal was preferred to the Commissioner
but he returned the memorandum of appeal on the ground that
a question of proprietary title was raised. Oaz this point we are
unable to agree with the learned Commissioner, inasmuch as the
first defendant, the tenant, never denied his tenauncey and never
" claimed proprietary right in the land within the meaning of sec-
tion 199 of the Act. What he claimed was that under a custom
prevailing in the locality Le had a right to transfer his holding.
This was not a question of proprietary title and section 199 did
not therefore apply. In our judgment the appeal ought to have
been heard by the Commissioner, and we accordingly direct thab
the petition of appeal be returned by the District Judge for
presentation in the Court of the Commissioner.
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GOPAL PRASAD anp ANOTHER (DEFENDANTS) v. BADAL SINGH AxD
OTHERS (PLAINTIFFE).®
Pre-emption—Wajib-ul-arz— Contract for period of sctélement—EfFoct of
expiry of period of sebtlement pending snit for pre-emption.

Held that in the case of a suit for pre-emption based upon a contrach
embodied in the wajid-ul-ars the rights of the plaintiff remained wnaffected
by the fact that the period of the current settlement expired during the
pendency of the suit. Jauki Prasad v. Ishar Das (1) and Ram Gopal v,
Piari Lal (2) distinguished,

THREE suits for pre-emption were filed by the plaintiff Badal

Singh against the appellants in respect of three sdles, dated 4;bh
May 1906, 27th June 1906, and 27th August 1906, respectively.
* Fn-sh Appeal No. 91 of 1908 from an order of H. David, Judge

of the Court -of Small Causes, Cawnpors, exercising powers of a Subordmatq
Judge, dated the 29th of May 1908.
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The defence to all the suits was that the wajib-ul-arz on
which the suits were based was the record of a contract and
that the period of settlement for which it was prepared had
expired. The Court of first instance (Munsif of Akbarpur)
accepted the defence aud dismissed all the suifs, On appeal
the Subordinate Judge held that the period of settlement had
not expired at the dates of the sales nor at the date of the insti-
tution of the suits, although it had expired before the suits were
decreed, and set aside the decrees of the Munsif and remanded
the cases for trial on the merits,

The defendants vendees appealed.

Dr. Tej Bahadusr Sapru, for the appellants, contended that
the pre-emptor must have a subsisting right at the date of the
decree and it was not enough that he had a right at the date of
sale or the date of institation of suit. He referred to Janki
Prasad v. Ishar Das (1) and Ram Gopal v. Piart Lal (2).

The plaintiff must show that the contract embodied in the
wajib-ul-orz was till subsisting. Here the wajb-ul-arz had
ceased to be operative.

Pre-emption was a restraint on alienation and should not be
extended beyond the period for which there was a contract,
The pre-emptor could not claim the sympathy of the Court or
any equity in his favour.

Munshi Govind Prased, for the respondent, was not called
upon.

Rrcuarps and Grieriy JJ.--This and the connected
appeals arise out of pre emption suits. The plaintiff claims on
foot of the wajib-wl-arz. It has been found Ly both the courts
below that the wajib-ul-arz records a contract and not a custom.
The court of first instance dismissed the suits upon the ground
that the period of settlement for which the wajib-ul-urs was
prepared had come to an end, The lower ecourt found that the
wajib-ul-arz was still in existence at the dates of the sales. In
the present appeal it has been urged on behalf of the defend-
ants vendees that inasmuch as the settlement, and therefore the
contract, had come to end before the time at which a decree
could be given, the plaintift’s right to pro-empt must fail.  For

(1) (1899) I, L, R., 2L All, 874,  (2) (1699) 1. L. R, 21 AlL, 441,
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the purpose of these apyeals it is assumed that the plaintiff had,
at the time of the institution of the snits, a right to pre-empt the
property by virtue of the contract which isrecorded in the wejib-
ul-arz, and the only question argued here and which we have
to decide is whether or not the mere fact that before the date of
the decree the period of settlemeat had dctermined, prevents
the plaintiff from enforcing the right of pre-emption aud getting
a derrea in his favour. The point would be absolutely clear in
the absence of anthority. The contract was a contract which
entitled the plaintiff to purchase if any co-sharer cold his share so
long as the contiact lasted. It is admilted for the purposes of
these appeals that the contract was in full force and effect at the
time of the sales. Dr, Tej Bahadur on behalf of the appellants,
has cited the cases of Janki Prased v. Ishar Das (1), and Ram
Gopal v, Piari Lal (2). In both these cases the plaintiff had a
right of pre-emption by virtue of the position of his property in
the mahal. Before the sale was made partition proceedings had
been commenced for the division of the mahal, and before the
time for decree had arrived the plaintiff bad ceased to e entitled
to pre-emption by reason of the division of the mahal in consequ-
ence of the partition proceedings. He had ceased to be a co-sharer
and the courbs held that a decres ought not to be made in s
favour, because the principle underlying the right of pre-emption
was the keeping out of the stranger. It will be seen that in the
cases cited, the plaintiff’s position had quite changed during the
pendency of the suit. If he had oceupied the position at the
time of the sale that he occupied at the time of the decree he
would have had no right of pre-emption at all. In the present
ease the plaintiff’s right at the time of the decree was exactly
the same rightas he had at the time of the institution of the suit,
In our judgmens, the cases cited do not apply and the decision
of the court below was correct. We dismiss the appeal with
costs. :

‘ Appeal dismissed.
(1) (1899) I L. R, 21 All, 374,  (2) (1899) L L. R, 21 AlL, 441.
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