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MISCELLANEOUS CIVIL.

Bz fore Sir Jokn Stanley, Kunight, Chief Justice, and My, Justice Banersi,
LACHMAN DAS (PerirroNen) v. NABI BAKHSH AxD ormers (OrrosiTs
PARTIES).®
det (Local) No, IT of 1901 (dgra Terancy Aet), sections 31, 57, 179, 190~

Suit by zamindar for ejectment of tenent and sub-lessee—Appeal~Juriss

diction.

A zamindr sued o eject one of his occupincy tenmints and also cerfain
sub-lessees to whom the occupancy temant had sub-let part of his holding
for building purposes. Held that this was a guit falling within section 31
(2} of the Agra Tenancy Act, 1801, and an appeul from the decree therein
lay to the Commissioner and not to the Distriet Judge.

THIS was a reference by the District Judge of Saharanpur.

The facts of the case appear from the following order.

“In this case a confliet of jurisdiction arises, and as it appears
doubtful whether the appeal is cognizable in the Civil or Revenue
court and how the appeal is to be disposed of having regard
to the provisions of the N.-W. P. Tenancy Act which give rise
to the conflict of jurisdiction, I submit the record to Honourable
High Court under section 195 of the N.-W, P. Tenancy Act
read with ssction 193 of the Act and 617 of the Civil Procedure
Code together with the following statement of the reasons for
my doubs. o

% The suit in this case was brought under section 57, clauses
(b) and (d), and sections 31 and 63 of the Rent Act.

“Plaintiff sued as a zamindar for the ejectment of defendant
No. 1, his oceapancy tenant, on the ground that defendant No,
1 had sublet his land permanently for building purposes to the
remaining six defendants, Defendant No. 1, among other
objections, raised the point that the claim was not cognizable by
a Revenue Court, but no issue was framed by the Lower Court,
and the point was not pressed and mo question of jurisdiotion
was decided. ‘ '

_“On the other hand appellant has also appealed against the
amount of compensation, which is & matter which can only be
appealed to this court,

““ The Honourable High Court is therefore asked for a direc-
tion as to which court shonld entertain this appeal.
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Pandit Mohan Lal Nelru, for the appellant.

Mr. J. Simeon, for the opposite party.

SranLey, C.J., and Banerit, J.—This case has beon referred
to us by the learned District Judge of Saharaupur under the
provisions of section 195 of the Agra Tenuncy Act, the learned
Judge having doubts as to whether anappeal preferred to him lay
in the Civil Comt or in the Revenue Court. The suit out of which
the reference arises was brought by a landholder against a tenant
and sub-lessees from that tenant. The plaintiff’s allegation was
that the tenant, who is the first defendant, had no power to grant
sub-leases to the other defendants, and that by granting the leases
the tenant had not ouly contravened the provisions of the Tenancy
Act but had also done an act detrimental to the land and inconsis-
tent with the porpose for which it was let. The suit was described
in the plaint as one under sections 57 and 81 of the Levanecy
Act. Section 57 of that Act provides that a tenaut may be
ejected on any of the grounds mentioned in the different clau-es
of the section. The ground mentioned in clause (d)is that the
tenant had sub-let or otherwise transferred his holding in
contravention of the provisions of the Act. Under clause (b) a
tenant may be ejected on the ground of any act or omission
detrimental to the lJand in his holding or inconmsistent with the
purpose for which it was let. If the suit is ouly against the
tenant on the ground specificd in clauso (D) it seems to us that
an appeal would lic to the District Judge from the decree of the
court of first instance under section 177 of the Act, it being one
of the suits included in sehedule IV, group B. DBut where the
suit is for ejectment of the tenant and his transforee on the
ground mentioned in clause (d) of section 57, it is a suit under
the second sub-seciion of section 81 of the Act and is one of
the suits mentioned in group C of the fourth schedule. An
appeal in such a case lies to the Coramissioner under section 179.
The question is whether the present suit is one of the deserip-
tion mentioned in group B, No. 18, or in group C, No. 18. “Tn
our jadgment the suit was one under section 31 (2), being a suit
in which the land-holder sued for the ejectment of the tenant
and his sub-lessees on the ground mentioned in clauge (d of
section 57. The fact of the sub-lossees heing made parties to the
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suit clearly indicates that the suit is one of the deseription men-
tioned above. It is nob a sait for the ejectment of the temant ~p ——rre
on the ground of the commission of a breach of condition by a Das
sub lessee or on the ground of any act done or omission made Nz'nz
by such lessee, as mentioned in section G4 (1) (¢). Therefore  BAXF™.
the only seciion under which the suitin this case could be brought,
and was brought, was section 31 (2). An appeal from the
decree in the suit lay to the Commissioner.

We find that an appeal was preferred to the Commissioner
but he returned the memorandum of appeal on the ground that
a question of proprietary title was raised. Oaz this point we are
unable to agree with the learned Commissioner, inasmuch as the
first defendant, the tenant, never denied his tenauncey and never
" claimed proprietary right in the land within the meaning of sec-
tion 199 of the Act. What he claimed was that under a custom
prevailing in the locality Le had a right to transfer his holding.
This was not a question of proprietary title and section 199 did
not therefore apply. In our judgment the appeal ought to have
been heard by the Commissioner, and we accordingly direct thab
the petition of appeal be returned by the District Judge for
presentation in the Court of the Commissioner.
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December 14 ,
Before Mr. Justice Richards and Mr. Justice Grifin. e

GOPAL PRASAD anp ANOTHER (DEFENDANTS) v. BADAL SINGH AxD
OTHERS (PLAINTIFFE).®
Pre-emption—Wajib-ul-arz— Contract for period of sctélement—EfFoct of
expiry of period of sebtlement pending snit for pre-emption.

Held that in the case of a suit for pre-emption based upon a contrach
embodied in the wajid-ul-ars the rights of the plaintiff remained wnaffected
by the fact that the period of the current settlement expired during the
pendency of the suit. Jauki Prasad v. Ishar Das (1) and Ram Gopal v,
Piari Lal (2) distinguished,

THREE suits for pre-emption were filed by the plaintiff Badal

Singh against the appellants in respect of three sdles, dated 4;bh
May 1906, 27th June 1906, and 27th August 1906, respectively.
* Fn-sh Appeal No. 91 of 1908 from an order of H. David, Judge

of the Court -of Small Causes, Cawnpors, exercising powers of a Subordmatq
Judge, dated the 29th of May 1908.

(1) (18%9) LL, R, 21 All, 874.  (2) (1899) L L, B, 21 All, 441,




