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PRIVY COUNCIL.

AMMA BIBI A¥D oTEERS {PsAIRTIFES) 0. UDIT NARAIN MISRA
AND OTHERS (DEFENDANTS).
and 8 other appeals consolidatod.
[On appesl from she High Court of Judicature for the North-Western
Provinees, Allahabad,]
At No. XV of 1877 (Indiun Limitation det), schedule II, artiele 97—Ad grae-
v ment to sell—Resvission of contract—det No. IX of 1872, (Indian Con-
tract Aot, sections 55, 65— Suit to recover money paid as part of purchase
monsy when consideration fatled——Suié for specific performance and in
alternative for refund of money paid—decrual of cause of action.

The defendants, against whom a decree for foreclosure was outstanding,
agreed to sell certain immovable property to the plaintiff, and the plain-
tift psid into Court as part of the comsideration the amount duc by the
defendunts under the forcclosure decrce. The defondants neither exccuted
a conveyunce of the property which they had agreed to scll, nox did they
return to the plaintiff the money which he had paid on their behalf. On 10th
December 1896 the plaintiff instituted a suit against the defondants for a
refund of the money so pusid by lim, alleging that the defendants had failed
to fulfil their part of the contract, which was to executc & conveyance of the
* property within one month, The defendants denied this, and the first Court,
while finding that the period of one month had been fixed by the pa.rtieg for

the exerution of the deed of sale, held on the evidence that time was not of
the essence of the contrach, and that tho plaintiff could not {as he cla.imcd)
rescind the contract under scction 65 of the Comntract Act and recover the
money hehad paid :und this decision was on appeal affirmed by the High
Court on 18th Junuary 1900. On 16th April 1900 the plaintiff sued the
defendants cluiming specific performance of the agreement to sell, or in the
alternative for a refund of the money paid by Liw as part of the consideration
* for the sale agreed upon. Thy first Court gave the pluintiff a decree for
specific performance, Op appeal by the defendants it was held by the High
. Court on 30th April 1903, (1) that the terms of the sgreement to sell not
being satisfactorsly proved no decree for specific performance could be made ;
(2) that the pluintiff was therefore entitled to recover the money which he
had paid under the agreement ; and {3) that, following the case of Basaw
Kuar v. Dhum Singh (1), the plintif’s alterhutive claim fora refund on
faillure of consideration was governed as to limitation by article 97 of
schedule II of the Limitgtion Act 1877, and was not barred by lapse of timae,
inasmuch as limitation only began to run from the date of the High Court’s
decree declaring the agreemont to sell to be umenforceable, The pluintiff
appealed from the decision of the High Court of 18th Januvary 1900, and tha
defendunta from that of 80th April 19U8 to His Majesty in Couneil, und both

':Pruemf i=Lord MaoNAGHLEN, Lord ATEINSON, Sit ANDREW Soonyy,
spnd Sir AgraOR WiLsoy.

(1) (1888) L L, R, 11 ALl 47, L. B,, 16 I, A, 211,
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appeals were dismissed by their Lordahips of the Judicial Commitbee, who
upheld the decisions of the iyl Court.
~ Four appeals consolidated (Noz 55, 58, 57 and 58 of 1906)
from decrees of the High Court at Allahabad. In Nos. 55 and
56 the decrees (18th January 1900) of the High Court affirmed
decrees (4th May 1897) of the Subordinate Judge of Gorakbpur;
and in Nos. 57 and 58 the decrees (30:h April 1903) of the High
Court reversed decrees (27th September 1900) of the same Sub-
ordinate Ju'iée. h
The original plaintiff 1n all the four snite out of which the
appeals arose was one Muhammad Minzat Ulla who is now re-
presented by the appellants in anpeals 55 and 56, and the res-
pondents in appeals 57 and 53. On 10th December 1896 Minnat
Ulla brought two snits (275 and 276 of 1896) against two
separate sets of defendants, of whom the principal was Udit
Narain Misra in suit 275 and Rama Shankar Misra in suit 276,
those defendants now being respectively the principal respond-
_ents in appeals 55 and 56 and the principal appellants in appeals
57 and 58. In both the suits 275 and 276 of 1896 the plaintiff
alleged that the defendants had agreed to sell certain property
to him on, (among others) the condition that they should execute
and register the necessary sale-deeds within a month from the
15th September 1893 the date of the agreements. In accordance
with these agreements the plaintiff paid a substauvtial portion of
the consideration for the sales as earnest money in the manner
agreed upon. The defendants however did not execute the sale-
deeds within the stipulated time, and the plaintiff therefore sued
them for a retarn with interest of the purchass money which had
been paid by him in respect of the sales, alleging that the de-
fendaunts, by omitting to execute the deeds +within a month, had
failed to carry out their contract. In these suits the Subordinate
Judge found on the evidence that one month’s time was agreed
upon between the parties for the completion of the sale, and in
his judgment he said :—

“ The plaintiff comes into court on the allegation that the defendsnts
having failed to complete thesale within the specified time of onemonth,
the contract to sell and purchase is at an end end that therefove he is entitled
to recover the amount which he has paid for them together with interest

thereon, Seetion &5 of Act IX of 1872, therefore applies to the case and
the plaintiff is entitled to rescind the contract if time be found to have . been
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of the essence of the contract. In order to determine this I must first rofer
to the terms of the contract ewbodicd in the petition, ExhibitII. The terms
as set forth in the docnwent nve as follow :—¢ That in lieu of the aforesnid
amount (Bs 13,865-6) ns well agin licu of the umount due to Miuulvi Minnag
Ulla, the defendans wounld in the vourse of one month execute and huve
registered » gale-deed of the four villuges specified below in favour of the
Maulvi at the rate of Rs, 2-6 per cent. per annum secording to the Govern-
ment rol}, and whutever way be found due to the Manlvi after the exceution
of the sale-deed, the condition of the former deed would hold goud and accord-
ing to the conditions in the old deed the sime properly would continue
hypothevated in the bulance of the purchuse monoy andat the time of the
exceusion of e¢he sale-deed, the Maulvi would excento an ugreciment to reconvey
the property sold to the defendant within ono year subject to the conditions
agreed upon between the parties,* In these terms I find nothing to
gupport tho contention that the time of one month is of the essence of the
contract. According to the terms of theagrevment, the one yoar for reconvey.
ance is to be reckoned nfter tho execution of the sale-deed, on whatever date
it may be executed. It doea mot appear that the plaintiff had to sustain s
substantisl loss if the s:le was not comploved within one month,”

And after referring to the ca<es of Ram Gopal Mookerjce
v. Masseyk (1), Brojo Svonduree Debia v. Colling (2), Suvoltan
Chand, v. Schiller (3), Dadabhoy Dajibhoy Baria v. Pestonji
Marwangi Barwche (4) and Buldeo Doss v. Howe (5), which
lasi case was distingui~hed from the present, the Subordinate
Judge concluded :—

“For the rensons and with regurd to the rulings cited nbove I am of
opimniou that the time of one mouth was not of the cssence of the contract,
and that therefore the plainciff is incompeient to vescind it,

He dismisscd both suits ou that ground jand on appeal the
High Court (SiR ARTHUR Sreacury, G, J., and BaNErax, J .) on
18th January 1900 said in affirming that decision—

* We agree with the Court below: that there is no reason for thoe view
that time was of the essence of the contract. Upon thet view the decision of
the Court below is correet and the appeal must be dismissed with costs. *

The plaintiffs obtained leave to appeal to Fis Majesiy in
Council.

The suits which led to appeals 57 and 58 were on dismissal of
the suits 275 and 276 of 1896 instituted in the Court of Lhe same
Subordinate Judge on 16th April 1900 being numbered 83 and
84 of that year. The facts with regard to them will be found

(1) (1860) 8 Moo. 1. A, 289.  (3) (1878) I Y. R..4 Cale,, 252,

(2) (1870) 13 W. R., 869, () (1893) I L. R., 17 Bom ,d67 (464),
(6) (1880) L L. R.,,6 Calc., 64.
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fully stated in the report of the hearing of them on appeal before
the High Court (Sir Jorx Sranrey, C.J. and BuUrkrrr, d.)in
I. L. R., 25 All, 618. The suits were for specific performance
of the contract, or in the alternative for return of the earnest
money paid by the plaintiff. The Subordinate Judge gave the
plaintift decrees for specific performance. ©On appeal the High
Court stated that in view of the conflict of testimony they were
not satisfied as to what the coniract really was, and could mob
thevefore give a decree for specific performance ; but holding
that the suits were not barred by limilation as was contended by
the defendanis, the High Court made a decree in each suit for
the recovery of the sum paid by the plaintiff with interest.
From that decision the defendants appealed to His Majesty in
Council, “

In these apypeals

Ross for the appellants in appeals 55 and 56, and for the
respondents in appeals 57 and 53 contended in appeals 55 and 56
that the courts below were in error in holding that time was
not of the essence of the contract. The Subordinate Judge found
on ‘the evidence that the perind of one month was agreed upon
by the parties for the completion of the sale, and if so, it must
have been intended to be abinding condition, It was submitted
that time was of the essence of the conbract, and that the plain.
tiff was entitled on failure of the defendunts to complete the
sale within the time stipulated to rescind the contract under
section 55 of the Comtract Act (IX of 1872) and that the
decision of the Courts in India to the coutrary should be set
aside.

With respect to apypeals 57 and 58 it was contended for the

respondents that the suits out of which they arose had been rightly

held barred either by the Civil Procedure Code {Act XIV-of
1882) or by the Limitation Act (XV of 1877). As it bad been
found that the eontract was not enforeeable and a decree for
specific performance could not therefore be granted, it was clear
that the plaintiffs, on their alternative plea, were entitled for the
reasons given by thé High Cowrt to a return of the money paid

by them in consideration of the sale. The decision in these

appeals should be upheld.
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De Gruyther, K. C., for the respondents in appeals 55 and 56,
and the appellants in appeals 57 and 58, contended that the lower
Courts had rightly held that time was not of the essence of the
contract, even if the period of a month had been fixed for
completion, and that the contract could not therefore be reseind-
ed under section 55 of the Contract Act,

For the appellants in appeals 57 and 58 it was einteuded that
the snits were barred by the law of limitation: article 113 of
Schedule TT of the Limitation Actpreseribing a period of three
years from the date fixed for performarce of the coniract, so that
the cause of action arose on the expiry of the month which it had
been found was so fixed, and these snits were brought more than
three years after that time. With regard to the plaintiffs’ right
to a return of the money paid, that also was barred by the three
years period of limitation, the eaaseof action arising from the
same date. Tt was also submitted that that question was res judi-
cata in the former snit, and the present suiis for it were therefore
barred by section 13 of the Code of Civil Procedure, and alsé
by section 43 of that Code, Reference was also made to
seotion 65 of the Confract Act, articles 97 and 120 of the second
schedule of the Limitation Act, and section 12 of the Civil Proge-
dure Code.

1908, November 10th.~—The judgment of their Lordships was
delivered by LorD MACNAGUTEN :—

Their Lordships are of opinion that the judgment of the High
Court is quite right They will therefore humbly advise His
Majesty that the appeals and the eross-appeals ought all to be
dismissed. The parties will liear their own costs of their respec-
tive appeals,

Appeals dismissed.
- Bolicitors for appellantsin appeals 55 and 56, and for respon-
dents in appeals 57 and 58 :—Barrow, Rogers and Nevill,

Solicitors for respondents in appeals 55 and 56, and for
appellants in appeals 57 and 58 :—Runken, Ford, Ford and
Chester. ‘
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