
amoDgsfc other tHngs  ̂ the Court regards it as immoral or opposed io03 
to public policy. I f  fche objecb of an agreement is immoral or cit^rTT/uT 
oppossed to public policjj clearly the agreemeai; canuofc be' en- v. , 
forced. It cannot be denied that knowingly letting a house to a /
prostitute with the object of her carrying on therein prosdtiitioa 
is immoral and contrary to public policy, and a landlord who 
knowingly so labs quarters to a prostitute to carry oa prostitution 
cannot recover the rent in a Court of laWf This is the answer 
which, we give to the reference.
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Decsmhsr 5.

Before M r. Justice Aihman, and Mr. JtisUce Zaram at Sum in.
I n t h e  M A irE B  ob t h b  p s t it io s t  o b  K E D A E  N A T H .^

A ct No. X V I I I  o f  IQ7Q {L ega l FraotiUoners Aef'^, jSBoiion 88~O rder (declar
ing cerlain persons io he to iils—Remsion—Jurisdiction^ Iraatiae — 
Statute 2is and 25 Viet., Cap, O IV , section Ih-^Hides o f  S igh  €ow b o f  

Januaryt 1898, rules 1 (siii) and, 4.
The Disti’ icb Judge o f  Meerut liclii an inquiry um^er sectiou 36 o f  tliB 

Legal Practitioners Act, 1879, as tlie result o f -wliicli he ordered certaia 
persons to be pvoclaimod to be touts aud excluded from  tlie precincts 
o f  tiie courts in the judicial divisiou. T te  parties a:ffeefced applied to t&e 

HigK Court against the Judgo’ s order under aecfcion 15 of Statute 24 and 2S 
Y ict., Cap, CIV. Oa this application  being laid before a division Benclt 
for disposal it was held '.—

Per K abastat HuSATiT, J ., tliat 'tb,0 disciplinary powers o f the H igh Coui'fe 
under aefitionlS o f the Statute being esei*clseable only by tha full Court, a 
bench of two Judges had no Jurisdiction to adjudicate upon the application 
neither had a single Judge jurisdiction to admit it,

P^rAiKSTAN, J., that the Court had an inherent power delegate to 
one or more of its members the power to deal with applications such as the 
present, an 5 rule 1 (xiii) o f the Rules of Court o f the 18th January 1898 
effected such a delegation. But the powers of the Court under aec'tion 15 of 
the Statute were limited, and in this iasfcance no cflse for their exercise 
had been shown. Tej Matn "v. S a r Sukh (1) and Stilmnan Khan
T. (2) referred to-

I h this case the District Judge of Meerut had taken proceed
ings under section 36 of the Legal Practitioners’ Act against cer
tain persons alleged to be touts, and by an order d^ted the 16th

* C 'v il Revision No, 60 of 1908, frotn'an order o f L, Stuart, Esq., Dia« 
tr ict Judgo, Meerut, dated the 15th of June 1908.

(I) (L873) X- L. E., 1' Air., 101. ■ (S) (18S6) I. Ij. 9 All, 104.
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1908 June 1908 had directed that a list should be prepared of the 
names of eleyen persons ■who were lound to be touts and hung 
up in his own Court and in all Courts subordinate to his, in
cluding the rent courts. Against this order Kedar Nath, one of 
the persons ajBtected thereby, applied to the High Court under 
section 15 o£ the Charter Act.

Mr. E. A. Howard, (with whom Mr. M. K. Borabji and Babu 
Parhati Gharan Ghatterji) for the applicant, argued that the pro- 
cejjure of the District Judge was defective in that the evidence 
against the alleged touts was taken behind their back% lb was 
not sufficient that the evidence was shown to the persons affected 
thereby ; they should have been allowed to cross-examine the 
witnesses against them.

It was also argued that under the Charter Act the powers 
given by section 15 were exerciseable only by the whole Court 
and not by a bench of two Judges, and the cases of In  the matter 
of Kuar Bahadur (1) and Lai Singh v. Ghansham Singh (2) 
were referred to as to the practice of the Court.

It was further contended that at any rate the order could 
have no application to Revenue Courts, which were not sub
ordinate to the District Judge.

The Government Advocate (Mr. W. Wallach), in support of 
the Judge’s order pointed out that the Judge’s procedure had been 
in accordance with that adopted by the High Court in the ease of 
Kuar Bahadur (1). He had acted in a regular manner and 
made an exhaustive enquiry and the applicant had been given 
an opportunity to cross-examine the witne<?se8.

As to the question of the jvirisdlotion of the Bench, that he 
submitted, was covered by the rules of Court, rules 1 (xiii) and 4 
of which gave power to a Division Bench to hear cases of the 
nature of the present. If, however, it was necessary that the 
powers given by section 15 of the Charter Act must be exercised by 
the whole Court, then the application was not yet before the 
Court at all, a single Judge having no power to admit it.

As to whether the District Judge’s order could apply to 
.Rent Courts, it was argued that in several matters the Collector 
was subordinate to the District Judge, though in others he was 

(1) Weekly Notes, 1896, p. 107. (2) Weekly Notes, 1897, p. 179,
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D o t ;  bub tlie language of section 86 of t h e  Legal Practitioners* 
Act was wide enough to include the Rent Courts. In any case the 
Collector and District Magistrate were the same, and it made no 
practical difference whether the applicant was excluded from 
a particular place as the District Magistrate’s Court or as the 
Collector’s.

K akamat H u sa in , J.—The learned District Judge of 
Meerut acting under section 36 of the Legal Practitioners’ Act, 
(Act No. X V I I I  of 1879) by his order, dated the I5th June 
1908, frgbmed a list containing the names of 11 persons who by 
the eyidence of general repute were proved to his satisfaction 
to habitually act as touts, and directed it to be hung in his own 
Court and in all Courts subordinate to him, including the rent 
Courts. The appellant Kedar Nath is one of the persons whose 
name is on that list. He has applied for the revision of that 
order of the learned District Judge. There is no appeal from 
such an order, nor is there any revision, either under section 439 
of the Code of Criminal Procedure or section 622 of the Code 
of Civil Procedure, The only section under which the High 
Court has been held entitled to interfere with an order passed 
under section 86 of the Legal Practitioners’ Act is section 15 of 
the High Courts Act, 24 and 25 Viet., Cap. 104. In the appli
cation for revision there is no ground to the effect that section 
15 of the High Courts Act gives the power of superintendence 
to the whole Court, and not to a Bench of two Judges, and that 
therefore this Bench has no jurisdiction to dispose of this revi
sion, but, as the ground deals with the jurisdiction of the Court 
and is of great importance, we allowed the learned counsel for 
the applicant to argue it. He contends that section 15 of the 
said Act gives the High Court power to call for returns,”  to 
make general rules for regulating the practice and proceedings 
of the* Courts subject to its appellate jurisdiction, and to pre
scribe forms for every proceeding in the said Courts, and no one 
can contend that a Bench of two judges of this Court has pow©r 
to do any of the above acts, and that as the power of superinten
dence is also given by the same section a Bench of two Judges 
bas no power to exercise it. I f  it has sack a power the result 
will be that the whole Court will be bound by the Act? of
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lC-08 Judges only. The learned Govenimenfc Advocate in answer to 
this contention says that Rnle 4 of the Rules of the High Court, 
which is as follows: — Save as prescribed by law or by 
these rules or by special order of ihe Chief Ju:4ice every 
other case shall be heard and disposed of by a Bench of two 
Judges/’ gives this Bench a power to dispose of the application 
for revision, which undoubtedly is a case, and for which there is 
no provision in the rules of the High Court. He also argues 
that there has been a course of decisions in this Court as well as 
in other courts in which the cases under section 36 of the Legal 
Practitioners’ Act have been dealt with by a Beuch of two 
Judges and not by the High Court as a whole, and that the 
objection as to the jurisdiction of a Bench of two Judges to deal 
with the matter has never been t^keu. See I. L. K., 1 AU., 
101 j I. L. R., 9 AIL, 104; I. X,. K., 21 All., 181; Miscel
laneous No. 39 of 1901, decided cn the 6th June 1901; Mis
cellaneous No. 12? of 1904, decided on the 22nd February 1905, 
and the cases under section 36 of ths Legal Practitioners’ Aot in 
the other High Courts quoted on p* 1040, under section 15 of 
the High Courts Act, in the Co3e' of Civil Procedure by 
O’Kinealy, 6th edition.

In my opinion the contention o| the learned counsel for the 
a ĵplicant is well founded. The power of superintendence con
ferred upon the High Court by section 15 of the High Courts 
Act, which power has been extended to in'uei-ference with the 
orders passed under section 36 of the Legal Practitioners’ Act, 
is no doubt conferred upon the whol© of tbe High Court and not 
upon a Bench of two Judges. Rule 4 of the High Court Rules, 
owing to the saving clause, save as provided by law,̂  ̂ does 
not empower a Bench of two Judges to dispose of the’ Revision, 
inasmuch as that power under section 15 of the High Courts Act 
vests in the whole Court.

There exists, no doubt, a course of decisions in which the 
case under section 36 of the Legal Practitioners’ Act have been 
disposed of by a Bench of two Judges, but in none of these cases 
was the question of jurisdiction raised, and in the absence of any 
decision on that point the course caa be no autliority for the pro- 
 ̂visions that a Bench of two Judges has jarisdiotion to deal with



a Case of this nature under section 15 of the High Courts Act. To -̂ ĝ g
infer a rale of law fr)m the silence of the Jaclffes is incon-istent —;---------“  1st o;hh
with their fuuctiou. mattbe

For the e reasons I am of opinion that tliis Bench has uo PETrT?oir
jurisdictiou to dispose of t’le revision. Ib follows from what has of̂ Kex-ab
been said that a i îngle Judge oi; this Gonrb has also no power to 
admit a revision from, an ordsr passed by a District Judge under 
section 36 of ihe Legal Pracfcioners’ Act. The application for 
revision is not therefore properly before this Bench and the 
learned counsel for the appliont on bis own showing has no 
loctos standi to be heard. I  would therefore reject the appli
cation .

Aikmait, J.—This is an s|>pHcation by one Kedar Nath for 
tlie revision of an order of th® learned Distriofc Judge of Meerut 
passed under the provisions secLioa 36 o£ the Legal Practi
tioners Aet, 1S79, whereby lie directed that a list should be
prepared of the names of elei'an persons, one of them being the 
applicant Kedar Nath, who had been proved to his satisfaction 
to act habitually as tout ,̂ and ordered this list should be hung up 
in his own Court and in all Courts subordinate to him. Ho 
further ordered that the perions whose names were entered in 
these lists should be excluded from . the precincts of these Courts,,
' The petitioner is represented here by learned counsel who has 

argued the case with muoh ability.
The Legal Practitioners’ Act confers on this Court no right of 

interference by way of appeal or revision in the case of an ordSjr 
under section 36, nor is any right of interference conferred by 
the Code of Civil Procedure or the Code of Criminal Procedure.
It has been held, however, that this Court can itterfore with 
such an o'rder under the. general powers b£ saperintende,nee oyer 
subordinate Courts \yhich are conferred on High Courts by sec
tions‘15, 24 and 25 Viot.j Cap. OIV, though, as will be seen 
from the Full Bench decisions in Tej Hanfb v. Mar Sukh (J.), a-ad 
Muhammad Suleman Kha/ti v. Fatima (2), its powers.of inter
ference under that section are very limited.

The learned counsel took objection'to the competence of th,is 
Bench to hear this ease. H@ contended in, the first plac^ with 
1 . 1<1875) I. %  R „1 AU., lOX  . : '  (2) (l«86) All.i4Q,4»
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1908 reference to Rule 2 of the Rules of Courfc, that the case musb be 
heard by a Bench of at least three Judges. The case is not a 
charge against a legal practitioner, and I  hold it is not a disci
plinary case within the meaning of the rule. I  would therefore 
overrule tliia contention

Mr. Hovjard next contended that with reference to the 
language of sections 15,24 and 25 Viet., Cap. CIV, this ca?e 
could only be dealt with by the Full Courb. This is an ingenious 
argument. I  think it must be admitted that no division. Bench 
of the Court could of its own authority tike upon itself to exer
cise the powers conferred by that section. But ic appears to me 
that the Court has an inherent* right to delegate to one or more 
of its members the power to deal with applications such as the 
present asking the Court to exercise the power of superin
tendence conferred by the secrion, and that it is not neces
sary that such cases should be dealt with by the Full Court. 
That the Court has delegated that power is clear from Rule
1 (xiii) and Rule 4. It would be in the highest degree in
convenient if every application, under section 15 had to be 
dealt with by the whole Court. That Division Benches of the 
various High Courts have been in the habit of dealing with 
applications under section 15 is shown by numerous reported 
oases. I  think for these reasons that Mr. Howard’s second con
tention must be overruled.

Moreover, i f  his contention were held to be valid it would 
follow that the single Judge who issued the rule in this ease had 
no power to issue it.

As stated above, the right of this Court to interfere under 
secbion 15 with the proceedings of a subordinate Court is strictly 
limited. It cannot interfere to correct an error of fact or even 
an error of law. See the cases cited above. All it can do is to 
direct a Court to exercise jurisdiction when it has declined to 
deal with a case within its jurisdiction or to abstain from taking 
action in matters of which it has not cognizance.

My only doubt in this case was whether the Distriob Judge 
had power to make his order applicable to Rent Courts. These 
Courts are not subordinate to the District Judge in all branches 
of their worJr, bat in certain classes of cases they are. I ajn not
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therefore prepared to say thab the order so far as it referred to 
Rent Courts was entirely without jurisdiction.

In my opinion no good ground has been made out for inter
ference and I  would dismiss bhe application,

B y  th e  Cotjrt.—The order of the Court is that the appli
cation is dismissed,
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S efore  Sir JoTiti Stanley, Knight, Chief Justiccf and Mr, Justice ^anerji. 
MUHAMMAD YAHIYA AND othkes (P la h t t i f fs )  v. ftASHID-UD-DIN  

(Defbstdant).*
Mortgage— Joint mortgage—Satisfaction o f  mortgage debt hi} sale o f  ^art only 

o f  the mortgaged joroperty— Suit fo r  contribution hy /mortgagor whose f r o  •> 
f e r ty  has hem sold.
In a suit for contributioQ amongst co-mortgagors, even i f  it  is a condition 

pvecedent to the institution of such a suit that the whole mortgage debt 
should have boon satisfied by sale o f m ongaged pi’oijerty, it is not; also necas- 
saiy tbat it should have been satisfied wholly out of the property of the 
.piaintiif. Ibn Susain  V. Ram Dai (1) and Ihn Uasan v. Brijlhuhan Saraii 
(̂ 2) referred to.

T his was a suit for contribution arising out of the following 
facts. There was a mortgage executed by the plaintitfs and some 
of the defendants and the predecessors of others on the 20th of 
August 1892. A decree for sale was obtained on it on the 11th 
of July 1902. On the 22nd of April 1903 portions of the mort
gaged property were sold by auction in execution of the decree and 
ihe whole amount of the mortgage was thereby discharged. The 
plaintiffs came into Court alleging that their property had contri
buted towards the mortgage debt a much larger amount than that 
for which it was proportionately liable. They therefore claimed 
the ditfereuce between the amoant realized by the sale of their 
property and the amount of tlieir proportionate liability. The 
Court of first instance, relying on the case of Ihn Hasan v. 
Brijhhukan 8a<ran (2), dismissed the suit upon the ground that 
the whole of the mortgage money was not realized by sale of the 
plaintiffproperty alone. The plaintitfs appealed to the High 
Court.

■̂ F̂irst: Appeal No, I55 o f 1906, from a decree of Eaj ifath, Subordiaafca 
Jud"c o f Allahabad, dated the 29tli of May 1906,

(1) (1889) I. L. U., 12 A ll , 110. (2) (1904) I. L, E., 26 AH,, 407.
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