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1908 alienations by Musammat Shitabo, and that Miisammat Sbitabo 
■wa-i aliv6 and was a party to the Utigatioii. Bofch t̂ .̂ose giounds 
are fatal to the p]aintiS3''s case. Wo accordingly dismiss tbo 
appeal with cost-.

A'piyj-dl dismissed.

50 THE INDIAN LAW EEPOETS; [VOIa. S X X I.

1908 B efore Mr. Justice A ihm n and Mr. Jusiiee Karamat Htisain.
December 1. , KANDHYA LAL (A ppiioaw t) v . MANKI (O p p o s it e  P a r t :? .)*  '

'  Act No. V  o f  1881 (Frohate and AdmimsiraHon Aoi), seoHon ^8 A ct No.
*• I X  o flS 7 2  {Indian Contract Act), secLion 12'd-’ xiclministration—Surety

— Qontinuing guarantee.
Wlion a person bocoincs surety fcliafc, an aclministrafcoi’ will duly got in and 

adrainister the estate o f  a clocoased peraou, this is not a continuing guarantee 
within tlie meaning of section 129 of tlio Indian Contract Act, 1872. Sucli a 
surety cannot of Ills own free will withdraw from his suretynliip. S'uhroya 
Chetty V. Bagammal (1) followed. S a j Narain MooJacrJee v . Ful Kumari 

'Dehi (2) dissented from.
I n  this case letters of administration to th.e estate of her 

deceased husband ■were grantee! by the District Judge of Benares 
to one Mu'ammat Manki conditioned on her giving a bond with, 
one surety for the due collection and administration o£ the 
estate. One Kandhya Lai became surety- Lesa than frix months 
afterwards Kandhya Lai applied to the District Judge asking 
him to cancel the bond which he had given and to call upon 
Musammat Manki to provide a fresh surety. The District; Judge 
rejected this application. The surety thereupon appealed to the 
High Court.

Babu Ldlit Mohan Banerji^ for the appellant.
Babu Bital Prasad Ghosh, for the respondent.
A ikm an  and K ara MAT H usain , JJ,— The respondent Mus­

ammat Manki obtained from the District Judge letters of adminis­
tration for the estate of her deceased husband on condition of 
her giving a bond together with a surety for the due collecfcion, 
getting in and administering the estate; The appellant Kandhya 
Lai became surety for her. Less than six months afterwards 
the appellant asked the District Judge to cancel the surety 
bond which he had given and to call upon Musammat Manki

* I ’irst Appeal No, 64 of 1908 from an order o f GS-. A, Pa tor's on, District 
Judge of JBenares, dated the SOfcli o f  Mai’cll 1908,

(1) ( i m )  I. h. K., 28 Mad., 163. (2) (1902) 1 .1 , E,, 29 Calc., 68,
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to furnish a fresh surety. The District Judge rejected this 
application. The appellant corner here in appeal. The Courts at 
Calcutta and Madras are at variance as to 'whether a surety bond 
given under the circumstances stated can be cancelled—see Raj 
Ndrain M'ookerjee y. Ful Kumari Debi (1) and Suhroya Chelty v. 
Magammal (2). The former Court held that a surety bond given 
under the circumstances stated ia a continuing guarantee within 
the meaning of section 129 of the Contract Act and may be 
revoked in regard to future transactions by the surety. I ĵiis 
view was not accepted by the Madras High Court. In our 
opinion the decision o f the Madras High Court is right. We 
do not think that when a person becomes a surety that an admin­
istrator will daly get in and administer the estate of a deceased 
person, this can be said to he a continuing guarantee within the 
meaning of the Contract Act. It appears that in the Calcutta 
ease the Court deferred disposing of the case until it had 
inquired whether the administratrix had been guilty of mal­
administration of the estate, and the learned Chief Justice in hia 
.judgment says :— I  am not dealing with the case of a person 
who becomes surety, and then from mere caprice or for no sound 
reason desires to be discharged.”  I f  the case was one of conti­
nuing guarantee the surety had an absolute right to revoke his 
guarantee as to all future transactions whatever his motive may 
have been. It  was in consequence of the appellant becoming 
surety that letters of administration were issued to Musammat 
Manki, and once these were issued, it appears to us that the 
appellant had no right to withdraw his surety. We may also add 
that the Probate and Administration A,ct confers no power upon 
the. District Judge or upon this Court»to cancel a surety. For the 
above reasons we are of opinion that the decision of the Court 
below was right and we dismiss the appeal with costs.
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(1) (1902) I. L. R„ 29 Calc.. 63.
Appeal dismissed*

(2) (1905) I. L. E ,,2 8 M .,  161.


