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acquiring such rights. There is jQOthiog to prevent a woman being 
a ttnant of agricultural land; and if she held it continuously for 
12 years she -svoald acquire a right of occiipaticy ju-t a- a man 
would. We eauTiot therefore attach to the fact that the words in 
section 22 are words importing only the masculine gender the 
weight which is sought to be placed upon them. We think that 
Musammat Easul-un-nissa having been an ocaupancy tenant, her 
half brother, wdio, it is not denied, was the son of the same 
father, is entitled to succeed under clause (c) of the section. 
The same question was very fully considered by the members of 
the Board of Revenue in Ihvamuddin y. Irshad All (1). There 
it was held that a Muhammadan widow who succeeded to an 
occupancy holding acquired an absolnte estate, and that on her 
death, after the 1st of January 1902, the persons to succeed will 
be her heirs and not the heirs of her deceased husband. We agree 
in this view. The result is that the appeal fails and is dismissed 
with cost?.

Ai^peal dismissed.
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1908.

ISefore M r. Justice Richards and M r, Justice G-riffin 
JAGAN KATH ( P i A l N T i l ? ! ' )  -u. DIBBO a n d  o t h e r s  (D E^EiTD A Ts’ T g .)®

A ct No. I V  o f  1SS2 {T ransfer o f  Troi^arty A c t ) , section G-^Eindio Zate-~~ 
Transfer hy a Sindu reversioner o f  Ms reversionary interest.

S e ld  that it is not competent to a Hindu reTOi'sionci* to transfer liis 
roveraiouary interest expectant on the deaili o f a Hindu widow. Sham Sunder 
L a i V , AcM an Kunwar (2) followed.

O n the 6th of September 1S84, Tota Ram and Har Sukh, 
who then had a reversionary interest in certain property expectant 
on the death of a Hindu widow, Musammat Shitabo, executed a 
mortgage thereof in favour of one Jagan Kath, Musammat 
Shitabo was in possession, and her name was recorded in the 
revenue papers. The mortgage deed was registered and from 
the registration endorsement it appeared that the mortgagors 
appeared before the Sub-Registrar^ acknowledged the deed and 
admitted receipt of the mortgage money. Musammat Shitabo 
died on the 5th October 18SS. On the 18th of January 1906-
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December 1,

® First Appeal Ho, 199 of 1906 from a decree of KvinvB'iir Balmdur* SuT)Orcli« 
mate Judge o f Bhnlijaliaupur^ dated the 18th April o f 1906,

fl) Sel. Dec. Baarcl of -Refoau® ITo, 2 of 1905. ■ (S) (1898) L, R,, 351, A*, iSS,



1908 the mortgagee instituted the present suit against various trans­
ferees both fromMusammatShitabo tiud the mortgagors to enforce 

Ja mortgage. The Court of fiisb instance ^Subordinate Judge
Dibbo. Shalijahaopur) fouud that no consideration for the mortgage

had actually passed̂  bnt that the mortgage was executed in order 
that the mortgagee might carry on litigiitinn on behalf of the 
mortgagors against the widow. That Court therefore dismissed 
the suit. The pluintiS ay)]iealed to the High Court.

Biibu Joghidro Nath Ghaudhr i (for whom Babu SM*at Ohan- 
drd'GliaAhclliri), for the aj)j)ellant.

Maulvi Bluhammad Ishaq and Babu Durga Charan Banerji, 
for the respondents.

jSiOHARDS AND Geifpin, JJ.—This was a suit to enforce a 
mortgage dated the Gth of September 1884. The defence M̂as that 
the mortgage was without consideration, that the mortgagors had 
no power to mortgage the property and that the suit was barred 
by limitation. The admitted facts are that at the date of the 
mortgage one Musammat Shitabo was in possession as a Hindu 
widow, having succeeded her husbandj one Bhola, who died,, 
childless. A number of transfers have since been made. Some 
of ths defendants are the tiansferees o f Musammat Shitabo and 
some are transferees of Tota Earn and Har Sukh the mort­
gagors named iu the mortgage deed. The mortgage deed 
bears interest at the rate of 37  ̂per cent, per annum. Musam- 
mat Shitabo died on the 5th of October 1888  ̂ and no proceed­
ings were taken until Jhe institution of the present suit on 
the 18th of January 1906. The Court below has found that 
the deed was fictitious and that no consideration passed. The 
mortgage deed was regieterej, and it appears from the en­
dorsement of the Registrar that the mortgagors appeare'd before 
him, ackowleclged the deed and admitted receipt of the mortgage 
money. The money was not paid before the Sub-Registrarj and 
Jagan Nath, the mortgagee, produces no receipt. The defendants^ 
witnesses depose that Tota Ram and Har Sukh were very poor 
persons and that they entered into an arrangement with Jagau 
Nath that Jag an Nath should carry on litigation for them, and 
in the event of its being successful, the property was to be shared 
tod that as part of this arrangemeiit the mortgage in suit w at
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executed ; tliat the Es. 2,000 was never paid, and that Jagan Nath
did not carry on the litigation. That there \7as litigation going -------------- -
on afc that tirae is very clear, and the nafcare of the litigation 
appears. It  was a suit by Har Sukh and Tota Ram to set aside 
alienations made by Musammat Shitabo on the grotind that she as 
Hindu widow had no riglit to alienate the property she had suc­
ceeded to as widow of Bhola. It further appears that Shitabo 
was entered as the owner at this very time in the public hhewat 
We see no reason to differ from the finding of the learned Subordi­
nate Judge that there was no consideration for the mortgage. Jagan 
Nath years ago instituted a suit on another bond executed by Har 
Sukh in his favour without any mention of the present bond, 
though the latter was for a much larger amount. It has been held 
by the Privy Council in the case of Sham Sv.'nder Lai v. Achhmi 
Kunwar (1) that it is not competent for a. Hindu reversioner to 
transfer his rever.-ionary interest expectant on the death of Hindu 
widow. See also the câ e of Nand Kishore Lai v. Kanee Ham 
Ternary (2). It i.~, however, contended on behalf of 'he plaintiff 
that he can call to his aid the provisions of section 43 oiithe Transfer 
of the Property Act, 18Si, whieii provides that “ where a person 
errooe usly renresent' that he is auth<n'ia& 1 to trauster certain 
immove ible property and p ofo-sfs to transfer such property for 
con8ide«’a> ion, such transfei'sha'l. at the option of the transfereej 
operate on any interest-whicis the transferor may aequirti i(» such 
property at any timeduiing whicis thecontracr of ti^aubfer^ubsi'ts.”
This section, of course, cannot apply if the deed was really wi hout 
consideration, but even if th.;;re was som̂  ̂ eon side, ation for the 
deed, it would be necertKary for the plaintiff to .-hovv tliai there was 
an erroneous representation by Har Sukh and Tota Rain that they 
were in ptissession of the property at the date of the mortgage.
Jagan N̂ ath when examined did not attempt to show that he did 
not know that Musammat Shitabo was in possession as a Hindu 
widow, or that there was any representation to him which made 
him think that Har Sukh and Tota Ram wore in possession of 
the estate. On the other hand he says that he was told that 
money was wanted for litigation, and we know from the evidence 
on the record that the natm’e of this litigation was to set aside 

(I) (1898) B., 25 L_AaS3. (2):(i902) I. L. 29 (Jalc:, 955,
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1908 alienations by Musammat Shitabo, and that Miisammat Sbitabo 
■wa-i aliv6 and was a party to the Utigatioii. Bofch t̂ .̂ose giounds 
are fatal to the p]aintiS3''s case. Wo accordingly dismiss tbo 
appeal with cost-.

A'piyj-dl dismissed.
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1908 B efore Mr. Justice A ihm n and Mr. Jusiiee Karamat Htisain.
December 1. , KANDHYA LAL (A ppiioaw t) v . MANKI (O p p o s it e  P a r t :? .)*  '

'  Act No. V  o f  1881 (Frohate and AdmimsiraHon Aoi), seoHon ^8 A ct No.
*• I X  o flS 7 2  {Indian Contract Act), secLion 12'd-’ xiclministration—Surety

— Qontinuing guarantee.
Wlion a person bocoincs surety fcliafc, an aclministrafcoi’ will duly got in and 

adrainister the estate o f  a clocoased peraou, this is not a continuing guarantee 
within tlie meaning of section 129 of tlio Indian Contract Act, 1872. Sucli a 
surety cannot of Ills own free will withdraw from his suretynliip. S'uhroya 
Chetty V. Bagammal (1) followed. S a j Narain MooJacrJee v . Ful Kumari 

'Dehi (2) dissented from.
I n  this case letters of administration to th.e estate of her 

deceased husband ■were grantee! by the District Judge of Benares 
to one Mu'ammat Manki conditioned on her giving a bond with, 
one surety for the due collection and administration o£ the 
estate. One Kandhya Lai became surety- Lesa than frix months 
afterwards Kandhya Lai applied to the District Judge asking 
him to cancel the bond which he had given and to call upon 
Musammat Manki to provide a fresh surety. The District; Judge 
rejected this application. The surety thereupon appealed to the 
High Court.

Babu Ldlit Mohan Banerji^ for the appellant.
Babu Bital Prasad Ghosh, for the respondent.
A ikm an  and K ara MAT H usain , JJ,— The respondent Mus­

ammat Manki obtained from the District Judge letters of adminis­
tration for the estate of her deceased husband on condition of 
her giving a bond together with a surety for the due collecfcion, 
getting in and administering the estate; The appellant Kandhya 
Lai became surety for her. Less than six months afterwards 
the appellant asked the District Judge to cancel the surety 
bond which he had given and to call upon Musammat Manki

* I ’irst Appeal No, 64 of 1908 from an order o f GS-. A, Pa tor's on, District 
Judge of JBenares, dated the SOfcli o f  Mai’cll 1908,

(1) ( i m )  I. h. K., 28 Mad., 163. (2) (1902) 1 .1 , E,, 29 Calc., 68,


