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acquiring such rights. There is nothicg to prevent a woman heing
a tenant of agriculbural land, and if she Leld it contisuonsly for
12 years she would acquire a right of occupancy ju-t a+a man
would. We cannot therefore attach to the fact that the words in
section 22 are words importing only the masculine gender the
weight which is sought to be placed upon them. We think that
Musammsat Rasul-un-nissa having been an oczupancy tenant, her
half brother, who, it is nobt denied, was the son of the same
father, is entitled to succeed under clause (¢j of the section.
The same question was very fully considered by the members of
the Board of Revenue in Ihramuddin v, Irshad ALi (1), There
it was held that a Mahammadan widow who succeeded to an
occupancy holdmg acquired an absolute estatc,and that on her
death, after the {3t of January 1902, the persons to succeed will
be Ler heirs and not the heirsof her deceased husband. We agree
in this view. The result is that the appeal fails and is dismissed
with cosbs,
Appeal dismissed.

.Befar; Mr. Justice Richards and My, Justice Griffin

JAGAN NATH (Prarstirr) o DIBBO AND oTnmRs (DEFDYDANTS)®

det Noo IV of 1882 (Trunsfer of Property Aut), section 6~Hindu Law-—-
Transfer by @ Hindu reversioner of lis reversionary inferest.

Held that it is not competent to a Hindu revorsiomer to transfer his
reversionary interest expectant on the death of a Mindu widow. Sham Sunder
Lal v, Achhan Kunwar (2) followsd,

Ox the Gth of September 1884, Tota Ram and Har Sukh,
who then had a reversionary interest in certain property expectant
on the death of a Hindu widow, Musammat Shitabo, executed a

mortgage thereof in favour of one Jagan Nath. Musammat

Shitabo was in po:ssession, and her name was recorded in the -

revenue papers., The mortgage deed was registered and from
the registration endorsement it appeared that the mortgagors
appeared hefore the Sub-Registrar, acknowledged the deed and

admitbed receipt of the mortgage money. Musammat Shitabo

died on the 5th October 1883. On the 18th of January 1906

® Pirst Appeal Wo. 199 of 1006 £rom 2 decree of Kunwar B:bhudur, Subordix |

nate Judge of Shahjshanpur, dated the 18th April of 1906,

(1) Sel. Dec. Board of Revenue No, 2 0f 1905, (2) (1898) L. K., 35 L, A, 189,
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the mortgagee instituted the present suit against various trans-
ferees both from Musammai Shitabo aud the mortgagors to enforce
his morté&gé. The Comt of firss instance Subordinate Judge
of Shahjahanpur) found that no consideration for the mortgage
had actvally passed, but that the mortgage was executed in order
that the mortgagee might carry on litigation on behalf of the
mortgagors against the widow. That Court therefore dismissed
the suit. The pluintiff anpealed to the High Court.

Bubu Jogindro Nath Chaudhri (for whom Babu Swrat Chan-
drd* Chaudhry), for the appellant.

Maulvi Muhammad Ishag and Baba Durga Charan Bomafrj Ty
for the respondents,

Rigumarps aND GripFFIN, JJ—This was a suit o0 enforce a
mortgage dated the Gth of September 1884. The defence was that
the mortgage was without consideration, that the mortgagors had
no power to mortgace the property and that the suit was barred
by limitation. The admitted facts are that at the date of the
mortgage one Musammat Shitabo was in possession as a Hindu
widow, having succeeded her husband, one Bhola, who died,
cbildless, A number of transfers have since been made. Some
of the defendants are the tiansferees of Musammat Shitabo and
some are transferces of Tota Ram and Har Sukh the mort-
gagors unamed in the mortgage deed. The mortgage deed
bears interest at the rate of 374 per cent. per annum.  Musam-
matb Shitabo died on the 5th of Oectober 1888, and no proceed-
ings were taken until the institution of the present suit on
the 18th of January 1906. The Court below has found that
the deed was fictitious and that no consideration passed. The
mortgage deed was registerol, and it appears from the en-
dorsement of the Registrar that the mortgagors appearéd before
him, ackowledged the deed and admitted receipt of the mortgage
money. The money was not paid before the Sub-Registrar, and
Jagan Nath, the mortgagee, produces no receipt. The defendants’
witnesses depose that Tota Ram and Har Sukh were very poor
persons and that they entered into an arrangement with Jagan
Nath that Jagan Nath should carry on litigation for them, and

in the event of its being suceessful, the properiy was to be shared

and that as part of this arrangement the mortgage in suit wa¥
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execubed ; that the Rs. 2,000 was never paid, and that Jagan Nath
did not ‘carry on the litigation. That there was litigation going
on at that time is very clear, and the nature of the litigation
appears. It was a suit by Har Sukh and Tota Ram fio set aside
elienations made by Musammat Shitabo on the ground that she as
Hindu widow had no right to alienate the property she had suc-
ceaded to as widow of Bhola. It further appears that Shitabo
was entered as the owner ab this very time in the publie Zhewat.
We see no reason to differ from the finding of the learned Subordi-
nate Judge that there was noconsideration for the mortgage. Jagan
Nath years ago instituted & suit on another bond executed by Har
Sukh in his favour without any mention of the present bond,
thongh the latter was for a much larger amount. It Las been held
by the Privy Councilin the case of Sham Sunder Lal v. Achhan
Kunwar (1) that it is not competent for a Eindu reversioner to
transfer his rever-ionary interest expectant on the death of Hindu
widow. See also the ca-e of Nund Kishore Lal v. Kunce Rum
Tewary (2). It ix, however, contended on behalf of the plaintiff
that he can call tohis aid the provisions of section 43 of the Trausfer
of the Property Act, 1832 which provides that ¢ where a person
errone usly revresent: that he is anthorize! to transter certain
immove.ble property and p ofe-ses to teansfer sach property for
considera:ion, such transfer sha'l at the uption of the tran-feree,
operate on auv interest which the transferor may acquire in snch
property at auy time during whien the contracr of trausfer subsi-ts.”
This section. of course, eannot apply if the deed was really wi hous
consideration, but even if there was =om~ conside.ation for the
deed, it would be necessary for the plaintiff to -how that there was
an erroneous representation by Har Sukh and Tota Ram that they
were in possession of the property at the date of the mortgage.
Jagan Nath when examined did not attempt to show that he did
not know that Musammab Shitabo was in prssession as a Hindu

. widow, or that there was any representation to him which made

him think that Har Sukh and Tota Ram were in possession of

the estate. On the other hand he says that he was told thab

money was wanted for litigation, and we know from the evidénce

on the record that the nature of this litigation was to set aside
(1) (1898) L. B, 25 1. 4,183, (2)3(1902) I L, R, 29 Calc,, 355,
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alienations by Musammat Shitabo, and that Musammat Shitabo
was alive and as a party to the litigation, DBoth these grounds
ave fatal to the plainiifi's case, Wo accordingly dismiss the
appeal with costs ' ‘
Appaal digmiissed.

Before Mr. Justico Aikman and My, Justice Kuramet Husain.
KANDHYA DAL (AppLroAwt) v, MANKI (Orrositn Paruvy.)*
T det No. V' oF 1881 (Prolate and Administradion det), section B~ Aot No.
o IX of 1872 {Indian Contract det), seciion 129—ddministration—Surety

-~ Clontinuing guarantes,

‘When a person becomes surety that an administrator will duly get in and
administer the estate of o deceased person, this is nota continuing guarantee
within the meaning of section 129 of tho Indian Contract Act, 1872, Such a
surcty cannot of his own free will withdraw from his suretyship. Subroye
Chetty v. Rugammal (1) followed, Raj Nerain Mookerjee v. Ful Kumari

"Debs (2) dissented from,

IN this case letters of administration to the estate of her
deceased husband were granted by the District Judge of Benares
to one Mu:ammat Manki conditioned on her giving a bond with
one surety for the due collection and administration of the
estate. One Kandhya Lal became surety. ILessthan six months
afterwards Kandhya Lal applied to the Distriet Judge asking
him to cancel the bond which he had given and to call upon
Musammat Manki to provide a fresh surety. The Districs Judge
rejected this application, The surety thereupon appealed to the
High Court.

Babu Lalit Mohkan Banerjs, for the appellant.

Babu Sital Prasad Ghosh, for the respondent,

ArrMaN and KAranaT Husain, JJ.—The respondent Mus-
ammat Manki obtained from the District Judge letters of adminis-
tration for the estate of her deceased husband on condition of
her giving a bond together with a surety for the due collection,
getting in and administering the estate. The appellant Kandhya
Lal became surety for her. Less than six months afterwards
the appellant asked the District Judge to cancel the surety
bond which he had given and to call upon Musammat Manki

* TFirst Appeal No. 64 of 1908 from an order of G. A, Paterson, Distri
Judge of Benares, dated the 30th of Mavreh 1908, » Distriob

(1) (1905) I L. R., 26 Mad,, 161, (2) (1902) L LR, 20 Calo,, €8,



