
Before Mr, Jnsiics Ailcman and Mr. Justice Kcifamai Snmm, 1908
AYTJB ALI khan (Defê jdas-t) r. MASHUQ ALT KHAN' ( Noaemler 80, 

Act Ho. XII of { ’NnTili'Wcste.m Trovinccs Sent Jci), scction 9—Ad ' ’
(Local) No. I I O/1901 {Agra Tma-iicy Act), seci'ioM? 22,32 (i}—Occu;pnncy 
holding—Succession 'Suit for right to a l̂iare i7i cm occupancy Jioldmg
— Giml and Revenue Courts— Jtirisiliction.
Seld that a suit in a Ciy;I ("ourfc for ;i declaration of the pldinfciif’s right 

to a share in an. occupancy holding iis'uot precluded hy secbion 33 {2) of the 
Agra Tenancy Act.

held also that there was nothing in ibe Rent Act of ISSl to prevent a, 
woman becoming im occnpsncy teirmt, atul if she did so, ou her death the 
tenancy would piss to her h>nrB and nofc thelicii's of her liusb;uji.!.

T he facis out of -which this appeal arose vrere as follows ; —
An occupancy holdiug was held joiotly by two brothers,

Yakub All Khan and Miii^affar Ali Khan. On the de.-tth of 
Muza^ar Ali Khan, which took place before the present Tenancy 
Act cann>e into operation, the name of, his widow, Musiimmat 
Rasul'iin-nissa, was recorded in his stead as joint occupancy 
tenant of the land. She died in 1902, after the new Te.naacy 
Act came into force. Upon her death her step-brother Mashuq 
Ali Khan endeavoured to get hia name entered in the revenue 
records in her stead. The revenue authorities, however, entered 
the . entire holding in the name of Ayub Ali Khan, the son of 
Yakub Ali Khan. Thereupon Mashxiq Ali Khan brought the 
present suit in the Civil Courb for a declaration of his right to a 
moiety of the holding, for joinfc possession tiiereof and also for 
damages. The* Court of first instance (Munsif of Bulandshahr) 
threw out the suit a? nofc cognizable by a. Civil Court;. On appeal 
the learned Additional Judge of Aligarh held t!:ab it was 
cognizable by the Civil Court anl remanded the case for disposal 
on the merits. Against thafc ordec o f remand the defendant 
Ayub Ali Khan appealed to the High Court.

Babu Burmdra Nath Sen, for the appellant.
M&ulvi Muhammad Ishaq, for the resjiondent.
Aikmasi and Kabamat Hdsaiit, JJ.—An  occapaacy holding 

was held jointly by two brothers, Yakiib AH Khan and Muzaffar 
Ali Khan. On the death of Muzaffar Ali Khan, which took 
place before the j>resent Tenancy Act came into operation, the ■

YO U  X X X I.] ALLAHABAD SEEIES, 5t

, * Appml No. 44 1908 from an ordor of Kliefctar Molian XSIioae, i.d*»
ditional of Aligarli, difed tiiB 8tli of Jonwry 1908,



JQ08 iiaine of iiis ^'idoWj Miissaniiiialj Basiii“iiii"iiissa  ̂ was recoided in.
---------------liis stead as joint occupar.cj tenant of tlie land. She died in 1902

after the new Tenancy Act came into force. Upon her death 
Masotq ber &tep-brother Masbuq Ali Khan  ̂plaintiff respondent, endea-

Ah Khan, voured to get his name entered in the revenue records in her
stead. The revenue authorities,, however, entered the whole 
holding in the name of Ayub Ali Khan  ̂ the son of Yakub Ali 
Khan. Thereupon the plaintiff Mashuq Ali Khan brought a suit 
in the Civil Co art for declavation of his right to a moiety of the 
bolding, for joint possession thereof, and also for damages. The 
Court of first instance fclirew out the suit as not cognisable by a 
Civil Courb. On appeal the learned Additional JudgQ bold that 
it was cognizable by the Civil Court and remanded the case for 
disposal on the merits. Against that order of remand the pre
sent appeal has beeu preferred. Two pleas have boon u'Vged be
fore ns. One is that the suit is obnoxious to the provisions of 
section 32 (2) of the Agra Tenancy Act, which prohibits any suit 
for the division of a holding or distribution of the rent thereof being 
entertained -by a Civil or Revenue Court. In our opinion this 
plea cannot prevail. If, having got his declaration, the plaintiff 
aitempted to sue for actual division of the holding or distribution 
of the rent he might be met by this section. We do not think 
that this section prohibits a suit like the present. It was next 
urged that, having regard to tho provisions of section 22 of the 
Act which provides for succession to tenancies, the plaintiff does 
not possess the light wliich he sets up. The decision of fchis 
plea is more difficult. After giving the point our best considera
tion, we are of opinion that under the circamatances of the case 
the plaintiff has the right of succession, under section 22 of the 
Act, The plaintiff’s sister succeeded under the former Act 
No. X II  of 1881. Under section 9 of that Act the ocoupancy 
right devolved to her as if it were land/^ She being a" Mu
hammadan widow acquired in our opinion an absolute right to bo 
considered an occupancy tenant. Sucaossion to her occupancy 
right is governed by section 22 of the now Act. It is true that 
that section is worded as if males alone can bo expropriefary, 
occupancy or non-occupancy tenants, but we can find nothing in 
the other provisions o f ,tho Act which would prevento a 'womaa
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acquiring such rights. There is jQOthiog to prevent a woman being 
a ttnant of agricultural land; and if she held it continuously for 
12 years she -svoald acquire a right of occiipaticy ju-t a- a man 
would. We eauTiot therefore attach to the fact that the words in 
section 22 are words importing only the masculine gender the 
weight which is sought to be placed upon them. We think that 
Musammat Easul-un-nissa having been an ocaupancy tenant, her 
half brother, wdio, it is not denied, was the son of the same 
father, is entitled to succeed under clause (c) of the section. 
The same question was very fully considered by the members of 
the Board of Revenue in Ihvamuddin y. Irshad All (1). There 
it was held that a Muhammadan widow who succeeded to an 
occupancy holding acquired an absolnte estate, and that on her 
death, after the 1st of January 1902, the persons to succeed will 
be her heirs and not the heirs of her deceased husband. We agree 
in this view. The result is that the appeal fails and is dismissed 
with cost?.

Ai^peal dismissed.

A tu b  A l i  
Ehak

V.
Mashuq 

Ali Khait.

1908.

ISefore M r. Justice Richards and M r, Justice G-riffin 
JAGAN KATH ( P i A l N T i l ? ! ' )  -u. DIBBO a n d  o t h e r s  (D E^EiTD A Ts’ T g .)®

A ct No. I V  o f  1SS2 {T ransfer o f  Troi^arty A c t ) , section G-^Eindio Zate-~~ 
Transfer hy a Sindu reversioner o f  Ms reversionary interest.

S e ld  that it is not competent to a Hindu reTOi'sionci* to transfer liis 
roveraiouary interest expectant on the deaili o f a Hindu widow. Sham Sunder 
L a i V , AcM an Kunwar (2) followed.

O n the 6th of September 1S84, Tota Ram and Har Sukh, 
who then had a reversionary interest in certain property expectant 
on the death of a Hindu widow, Musammat Shitabo, executed a 
mortgage thereof in favour of one Jagan Kath, Musammat 
Shitabo was in possession, and her name was recorded in the 
revenue papers. The mortgage deed was registered and from 
the registration endorsement it appeared that the mortgagors 
appeared before the Sub-Registrar^ acknowledged the deed and 
admitted receipt of the mortgage money. Musammat Shitabo 
died on the 5th October 18SS. On the 18th of January 1906-

1908 
December 1,

® First Appeal Ho, 199 of 1906 from a decree of KvinvB'iir Balmdur* SuT)Orcli« 
mate Judge o f Bhnlijaliaupur^ dated the 18th April o f 1906,

fl) Sel. Dec. Baarcl of -Refoau® ITo, 2 of 1905. ■ (S) (1898) L, R,, 351, A*, iSS,


