
Operated to create a fresh mortgage. To entertaiu such a con-! jgos
ten tic n would be a very serious esten 'ion  of the ruLng o f tiiis sĵ dae-ud*
Ccmrt in Maghubans lla n i SingJi v. MahahW S'mgh (1). I  also
would dismiss the appeal.

’ B y  t h e  C o u e t  : CaAjjtr.

The order of the Court is that the appeal be dismissed, but 
under the circumstiinces without costs.

Ajp;peal dismissed.
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APPELLATE CIVIL.  ̂ ^Iso'aember 14i,

B efore Sir John Stanley, KnigM, CKiof JiisUce, ani Mr. Juxtice Sa}}et'Ji.
PIARl LAL (PLAINTIP3?; V. NAND HAM AND othees CDefeNDants.) *  

Civil Procedure Code, section 13—Ren ju d ifa ta  — S-ait for sale onam ortg •§& —
Compromise hy iohioli mortgagee acoejpted a sim^ile money decree— Second,
suit fo r  sale barred.

A Suit for sale ou a mortgage was compromised on tlie terms tliafc tlie mort. 
gagee should iccept a simple mouey decree for ilie a'aiount of the mortgaga 

. debt, and such a decree was accordingly passed. Tb is decree not being siitisSed, 
the mortg'giJri ag dn sued for sile o f  the mortg'iged property ^e^c? that the 
suit,was hirred Shilu Bera  v. Chandra Mohan Jana (2) followed, Bhola 
Wath V. Muliammad Sadig (3) and Madho Prasad v. SaiJ Natit (Js) dis­
tinguished.

The facts of this case are es follows:—
In the year 188Q the predecessors in title of some of (be 

defendants and the other defendants executed a mortgage in 
favour of the predecessor of the plaintiff. A  suit was brought 
upon this mortgage on the 21ht of September 1882, in which a 
sale of the mortgaged property was claimed. The suit ŵ as 
comprooaised on the terms that a simple money decree only should 
be passed in favour of the plaintiff and such a decree was passed 
oh the 27th of November 1882. The amount due to the 
plaintiff on foot of the compromise was, however, not satisfied, 
or at least not fully satisfied. Thereupon the plaintiff ins'ituteci 
a second suit for sale df the mortgaged property. TJie firsfi'

* Second Appeal No. 488 of 1907from  a decree o f J. H Cumiuifig, Acni- 
ticnul Judge ot Aligarh, d^ted the 2 1 st o f  Jimuary 19u7 reversing h decree o f  
Muhammaa Shafi, Subordinate Judge o f  Aligarh, dated the 16i,h o f  July 1906,

(1 ) (190S) I. L. E., 28 AIL, 78. (3) flOOS )I .  L. B., 28 M  22S,
(2) (1808) I. h , R., 33 Calc., 849^ , (4) Weekly Not^s, 1905, p, V m



J90S Court (Subordinate Judge of Aligarh) decreed th,e claicn, but 
Fum Las upon appeal the lower appellate Court (Additional Judge of 

«. Aligarh) dismissed it, on the ground that i5 was barred by 
Ram. 13  (explanation I I I )  of the Code of Civil Procedure.

The plaintiff thereupon appealed to the High Court.
Mr. B. E, O^Gonor, for the appellant.
Mr. M. Jj, Agarwald and Babu Durga Charm Banerji, for 

the respondents.
• -StaHlky, C.J., and B ah eeji, J.—This appeal arises out of a 

suit for sale of mortgaged property. It was dismissed under the 
following circumstances as barred by section l3  of the Code of 
Civil Procedure. It appears that in the year 1880 the predeces- 
SOM in title of some of the defendants and the other defendants 
eseeated a mortgage in favour of the predecessor of the plaintiff. 
A suit was brought upon this mortgage on the 21st of September 
1882, in which a sale of the mortgaged property was claimed. 
The suit was compromised on the terras that a simple money de­
cree only should be passed in favoui’ of the plaintiffs and such a 
decree was passed on the 27th of November 1882. The events 
■wHcih happened subsequent to the date of this compromise it- is 
unnecessary for the purposes of the decision of this appeal to de­
tail, suffice it to say that the amount due to the plaintiff on foot of 
the compromise was not satisfied, or at least fully satisfied. There­
upon the suit out of which this appeal has arisen was instituted 
for sale of the mortgaged property. The first Court decreed the 
claim, but upon appeal the lower appellate Court dismissed it, on 
the ground that it was barred by section 13 (explanation I I I )  of 
the Code of Civil Procedure. In that explanation it is laid down 
that any relief claimed in a plaint which is not expresslygranted 
by the decree shall, for the purposes of this section, be deemed to 
have been refused. In view of this section the claim of the plain­
tiff in the first suit for sale of the mortgaged property must be 
deemed to have been refused, and therefore his right as mort- 
gagee to have a sale of the mortgaged property became barred as 
a matter res judicata. In view of this section it is impossible to 
hold that a fresh suit for sale can be maintained, and therefore 
we think that the lower appellate Court rightly dismissed the 
plaintiff's suit. This view is supported by the decision pf the

2 0  THE iNIilAK LAW EEI^OETS; [VOL. X t X i .
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Calcutta High Court in the case of Bhibu Bera> v. Chandra 
Mohan Jana, (1), the facts of which are admittedly on all fours 
with the facts of the present case. Our decision ia in no way in- 
conflict with the decision of Benches of this Court in the cases of 
Bhola Nath v. Muhammad Sccdiq (2) and Madho Prasad v. 
Baij Nath (3). In both of these eases it will be found that in 
the suits originally instituted by the plaintiffs no claim was put 
forward for sale of the mortgaged property ; the plaintiffs conten'- 
ted themselves with applying for simple moDey decrees. Section 
13 therefore had co application. We therefore dismiss the appeal 
with costs.

Appeal dismissed.

t l )  (1906) 1. L. K., 83 Calc., 849. 
(3) (1903) I.L . B „2 6  All., 223.
(3) Weekly Jfotes, l905, p. 152. - 

(7) (1847)

(4) (1908) I  L.K., SO Cfilc., 539.
(5 ) (1898) I. L . K., 26 Oalft, 38l.
(6)  <1895) I. L. H., 23, Bom., i98,

i6L,j,cii.,ac§, *
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PiABi Las
V.

H akd B ah .

b e fo r e  M r. Justice IBanei'Ji and M r. Jusiioe Hichards,
JAGrAE NATH SINGH and othbes (DEBEJTDAiTTa) d.L A L T A  PBASAD 

AND AKOTHEB, (PlAINTIFES) AKD DW AEKA PEASAD (DEI'BIIDANI)*
A ct No. I X  o f  1B12 {Indian Contract A ct), section 11—Minor—A ct I f o . l  

ofl?>12{Indian Smdenoe A ct), section 115—B stop^ el-^ S  f e e t  o f  minor 
fi'auclulentl^ represeniinff himself to he o f  f u l l  age.
W tetlier or not the doctrine of estoppel applies to a contract entered 

into by a minor, •wliore persons who are in fact under' age by false and fraudu­
lent misrepresentations as to their B.ge induce others to purchase property 
from them, they are liable in equity to make restitution to the purchasers 
for the benefit they have obtained bafore they can recover possession o f  the  
property sold. So held by B anbejI, ,T. Mohori B ilee v. J>harmodas Q-hose (4), 
Brahmo Dutt v. DTiarmodas Q-hose ( 6), (3-anesh Lala  v. (8) and Btikeman 
V. D em o n {7) referred to.

B iohabds, J., differed on the question of fact as to whether the plaintiffs 
had been induced by any misrepregcntations of the defendants as to thieir 
ages to enter into the contract sought to be sot aside.

T he plaintifis in the suit out of which this and the connected 
appeal, JTo. 118, arose (Lalta Prasad and Bhuaneshri Prasad) were 
the sons of one Madho Prasad; whose paternal uncle 
was tfieplaintiff’s guardian Dwarka Prasad. After the death of 
Madho Prasad in 1882, Bwarka Prasad applied for, and obtained 
in 1888, a certificate of guardianship of the persons and property 
of the plaintiffs, who were minors at the date of their father^s

* First Appeal No. 167 of 1906,1 from  a decree o£> Srish Chaudep Bose*, 
Officiating Subordinate Judge of Gl-haiaipur, dated the 17th of April 1906.

1908 
Auffmt 13.


