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operated to create a fresh mortzage. To entertain such a con-
tention would be a very seiious exten-ion of the ruling of this
Couwrt in Raghubans Mung Singh v. Muhabir Singh (1). I also
would dismuss the appeal.

"By tHE COURT:

The order of the Court is that the appeal be dismissed, but
under the eircumstances without costs.

Appeal dismissed,

APPELLATE CIVIL.

Before Sir John Stanley, Kuight, Chisf Justice, and Mr. Justice Bayesrji,
PIABRI LAL (PLAINTIFR) o, NAND RAM Axp ormres (DEreNDANTS.) ¥
Oivil Procedure Code, section 13 —Res judicata— Suit for sale on amortyg . .ge —

Compromise by which mortyagee accepted a sunple money decres—Second,

suit for sals barred.

A suit for sale ou a mortgrge was compromised on the terms that the morts
gagee should .ceept & simple money decree for the awmount of the mortgage
. debt, and such n decres was accordingly passed, This decres not being satisfied,
the mortg.ges agin sued for sale of the mortgaged property Held thut the
suit,was barved  Shidw Bera v. Chendra Mohan Jana (2) followed. Blola
Nath v. Muhammad Sadig (3) and Moedbo Prased v. Baij Nath (&) dis-
tinguished,

The facts of this case are gs follows:—

In the year 1880 the predecessors in title of some of the
defendants and the other defendants executed a mortgage in
favour of the predecessor of the plaintiff. A suit was brought
upon this mortgage on the 21st of September 1882, in which a
gale of the mortgaged property was claimed. The suit was
compromised on the terms that a simple money decree only should
be passed in favour of the plaintiff and such a decree was passed

"ot the 27th of November 1882. The amount due to the
plaintiff on foot of the compromise was, however, not sa.tisﬁed;
or at least not fully satisfied. Thereupon the pluintift insiituted
a second suit for sale of the mortgaged property. The first

# Second Appenl No. 488 of 1907 from » decree of J. H Cumming, Asni
tiennl Judge ot Aligarh, dated the 21st of Junuary 1907 veversing s decrce of
Muhsmwmad Shafi, Subordinate Judge of Alighrh, duted the I6:h of July 19086,

(1) (1908) LL. R, 28 AIL, /8. (8) (1908 )I, L. R., 26 All, 228,
(2) (1906) T. T R, 83 Calc,, 849, . (4) Woekly Nobes, 1905, p: 162
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Cowrt (Subordinate Judge of Aligarh) decreed the claim, bub
upon appeal the lower appellate Court (Additional Judge of
Aligarh) dismissed it, on the ground that it was barred by
section 13 (explanation III) of the Code of Civil Procedure.

The plaintiff thereupon appealed to the High Court.

Mzr. B. E. (0’Conor, for the appellant.

Mr. M. L. Agarwale and Babu Durge Charan Banerji, for
the respondents.

--8ravLEY, C.J., and BANERs1, J.~This appeal arises out of a
suit for sale of mortgaged property. It wasdismissed under the
following circumstances as barred by section 13 of the Code of
Civil Procedure. It appears that in the year 1880 the predeces-
sors in title of some of the defendants and the other defendants
executed a mortgage in favour of the predecessor of the plaintiff.
A suit was brought upon this mortgage on the 218t of September
1882, in which a sale of the mortgaged property was claimed.
The suit was compromised on the terms that a simple money de-
ores only should be passed in favour of the plaintiffs and such a
decree was passed on the 27th of November 1882. The events
which happened subsequent to the date of this compromise it is
unnecessary for the purposes of the decision of this appeal to de-
tail, suffice it to say that the amount due to the plaintiff on foot of
the compromise was not satisfied, or at least fully satisfied. There-
upon the suit out of which this appeal has arisen was instituted
for sale of the mortgaged property. The first Court decreed the
claim, but upon appeal the lower appellate Court dismissed it, on
the ground that it was barred by section 13 (explanation 11T} of
the Code of Civil Procedure. In that explanation it is laid down
that any relief claimed in a plaint which is not expressly granted
by the decree shall, for the purposes of this section, be deemed to
have been refused. In view of this section the claim of the plain-
tiff in the first suit for sale of the mortgaged property must be
deemed to have been refused, and therefore his right as mors-

.gagee to have a sale of the mortgaged property became barred as

a matter es judicate. In view of this section it is impossible to
hold that a fresh suit for sale can be maintained, and tharefore
we think that the lower appellate Court rightly dismissed the
plaintiff's suit.  This view is supported by the decision of the
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Calcutta High Court in the case of Shibw Bera v. Chandra
Mohan Juna (1), the facts of which are admittedly on all fours
with the facts of the present case. Our decision is in no way in
conflict with the decision of Benches of this Court in the cases of
Blolu Nath v. Muhammad Sedig (2) and Madho Prasad v.
Baij Nath (3). In both of these eases it will be found that in
the suits originally instituted by the plaintiffs no claim was pub
forward for sale of the mortgaged property ;the plaintiffs contens
ted themselves with applying for simple money decrees, Section
18 therefore had no application. We therefore dismiss the appeal
with costs.
Appeal dismissed.

Before My, Justice Banergi and Mr. Justice Richards.
JAGAR NATH SINGH axp oruEss (DereypanTd) o. LALTA PRASAD
AND a¥O0TBER (PrAINTIFEs) AND DWARKA PRASAD (DEFENDANT)*
Act No. IX of 1872 (Indion Centract dcl), section 11— Minor—Acé No. 1
of 1872 (Indian Evidence Aet), section 115—Estoppel—Efect of minor

Sraudulently representing himself to be of Full age.

Whether or not the doctrineof estoppel applies to a contract enfered
into by » minor, where persons who are in fact under age by false and fraudu-
lefit misrepresentations as to their age induce others to purchase property
from them, they are liable in equity to make restitrution to the purchasers
for the benefi they have obtained before they can recover possession of the
property sold, So field by BANERII, J. Mokori Bikee v. Dharmodas Ghose {4),
Brohmo Dutt v. Dharmodas Ghose (5), Ganesk Lalav. Bapu (8) and 8ickeman
v. Dawson (7) referred to.

RiomanDy, J., differed on the question of fact as to whether the plaintiffs
had been induced by any misrepresentations of the defendants as to their
ages to enter into the contract sought to be set aside,

THE plaintiffs in the suit out of which this and the connected
appeal, No. 118, arose (Lalta Prasad and Bhuaneshri Prasad) were
the soms of one Madho Prasad, whose paternal uncle
was theplainti fi’s guardian Dwarka Prasad. After the death of
Madho Prasad in 1882, Dwarka Prasad applied for, and obtained
in 1888, a certificate of guardianship of the persons and property
of the plaintiffs, who were minors at the date of their father’s

# Yirst Appeal No, 167 of 1906,} from n decree of. Srish Chander Bose,
Officisting Subordinate Judge of Ghazipur, dated the 17th of April 1906,

(1) (1906) L L. R, 83 Cale,, 842,  (4) (1903) I L. R., 30 Cale., 539,

(2) (1903) 1. L. R, 26 All, 223, . (5) (1898) I L. R., 26 Calc, 381.

{3) Weekly Notes, 1905, p. 152. .  (6) (1895) L, L, R., 21, Borm., 168,
(7) (1847) 16 L, J, Ch.,, 2G5,
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