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action. As in the present case there was no fresh invasion of the 
right of the plaintiffs, the ralings referred to are inapplicable.
W  e accordingly dismiss the appeal with costs. Khaw

Appeal dismissed. TueIbai?

Sefoi'e Mr. Justice Eiohards and Mr. A stio e  1908
JOTI PRASAD (P ia ik t ib j )  -u. AZIZ KHAJT and o th ers  (D bpesdakts). *  November ' 
A ct No. I V  0 /1883 (T ransfer o f  Tro^erty AatJ, section Qo-^Mortgage— Suit 

f o r  sale on atmrtgccge—'TarUes.
In a suit for sale on a mortgage the ordin iry rule is that a pluiutiff mort» 

gagee cannot be allowed so to frame his suit as bo draw in to  controversy tlie title 
of a tliird pirty, w'ho is in noway connected with the mortgage ami who has
set up a title paramount to that o f  the mortgagor and mortgagee. Jaggesmar
Dutt V. JSJhuian Mohan Mitra (1), Moji MoMni Q-hose v. Harvati Nath Glwse (2) 
and Khairati L a i v. Banni JBegam (3) referred to.

T h i s  was a suit for sale upon a mortgage executed on the lOth 
August 1888 by one Karam Khan. The defendants were the 
sons, daughters and widow of Karam Khan, who had died 
before suit. The mortgage deed described the property mort­
gaged as the mortgagor’s personal share in his possession. Its 
execution was admitted by ihe defendants; but they alleged 
that the property mortgaged originally belonged to one Salahi, 
therfather of Karam Khan, aud that there were other heirs of 
Salahi besides the mortgagor. In paragraph 2 of the additional 
pleas in the written statement it appeared that the mortgage was 
a mortgage of the entire property and that the morigagees had 
been realizing the profits from the tenants. The Court of first 
instance (Subordinate Judge of Saharanpar), finding that Karam 
Khan was entitled to a two-fifths share only in the property 
mortgaged; gave the plaintiff a decree for sale to that extent only.
The plaintifi appealed and his appeal was dismi-sed by the 
Distiict 3’udge. The plaintiff thereupon appealed to the High 
Court.

Dr. S'Mish Ghandm Burnerji and Lala Qirdlmri Lai Agar- 
wala, for the appellant.

Babu Jog indr 0 Nath Ghaudhri (for whom Babu Sorvat Chan­
dra ChcLudhri), for the respondents,

* Second Appeal No. 735 of 1.007 from a decree o f  H, Dupernex, District Judg-o 
of Saharanpur, duted the 28th of March 1007 confirming a decree c f  Q-irdhari 
Lai, Subordinate Judge of Saharnnpur, dated the 81st o f Jaly<l906.

(1 ) (1906) X L. S3 Calc., 425. (2) (1905) L L. B.;S2 Calc., 74^.
3̂̂  Weekly Notes, 1908, p.-100 ..
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1908 Eichards and G rh tiit, JJ.— The plaintiff sued on a mortgage
JoTi Pbasad executed on the 10th of August 1888 by one Karam Khan. The 

deed specified the propertj mortgaged, which was described in the 
body of the document as the mortgagor's personal share in his 
possession. This mortgage was set out in paragraph 1 of the 
plaint, which was admitted in the written statement filed by the 
defendants, who are the sons, daughters and widow of Karam 
Khan, the executant. In the last paragraph of the written state- 
msnt it is alleged that the property mortgaged originally belonged 
to one Salahi, father of Karam Khan, aud that there were other 
persons besides Karam Khan who ŵ ere heirs to Salahi. On the 
other hand in paragraph 2 of the additional pleas of the written 
statement it appears that the mortgage was a mortgage of the 
entire property and that the mortgagees had been realizing the 
profits from the tenants. The Court of first instance finding that 
Karam Khan was entitled to a two-fifths share only in the proper­
ty mortgaged gave the plaintiSs a decree for sale of a two-fifths 
share of the property mortgaged. The plaintiff appealed, and his 
appeal was dismissed by the lower appellate Court. The sisters 
and another person said to be interested in the property were flot 
joined as parties. The plaintiff appeals to tbis Court, and it is 
contended that on a true construction of the mortgage deed he was 
entitled to a decree for the sale of the entire property mortgaged, 
aud that the defendants who stand in the shoes of Karam Khan 
cannot be allowed to say that Karam Khan had no power to mort­
gage the entire property. "We think that' this latter contention 
is well founded. I f  Karam Khan were alive, he would not be 
permitted to plead that he had no authority to mortgage the 
property which lie purported to mortgage. The defendants, who are 
Ms representatives, cannot stand in a better position. The sisters 
of Karam Khan may or may not have rights in the property in 
suit, and we do not know whether they lay claim to any such 
rights. As they are not parties to this suit, their'rights are not 
afi êeted by the decree in this case. It is contended that having 
regard to the x r̂ovisions of section 85 of the Transfer of Property 
Act, it was obligatory on the plaintiff to join them as parties. 
According to the deed of mortgage the sisters of Karam Khan had 
no interest in the mortgaged property. The defendants, as s^id
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above, cannot be allowed to set up a defence which Karam Khan 
could not have pleaded. la this connection we would refer to 
the ruling in Jaggeswar Dutt v. Bhutan Mohan Mitra (1) in which 
Mookerjee, J., held that the ordinary rule is that the plaintiff 
mortgagee cannot be allowed so to frame his suit as to draw into 
coDfcroversy the title of a third party, who is in no way connected 
with the mortgage and who has set up a title paramount to that 
of the mortgagor and mortgagee,”  Much to the same effect is the 
ruling in Mon Mohini Ghose v. Farvati Fath Gliose (2). Tlie sfime 
principle was followed in Khaimti v. Banni Begam (3). W e think 
that in this case the plaintiff \v'as entitled to a decree for sale of 
the entire property. We allow the appeal, and, setting aside the 
decrees o f the Courts below in so far as they dismissed the plain- 
tiff’s claim in respect of a three-fifths share of the property 
mortgaged, decree the plaintiff’s claim against the entire 
property mortgaged. The appellant will get his costs from the 
respondents.

Appeal decreed.

FULL BENCH.

( 1 ) (1906) L L. R., 3S Calc., 42S.
(2) (1905) I. L. 32 Calc., 746,
(3) Weeily Notes, 1908, p. 100.

(4) Weekly Notes, 1884, p, 4Q.
(5) (1905) LIt. B.,28 Air;,7S.
(6) (1899) I. ]f<. B., 22 Itfad,, ^08,

1908
■Ml — W ill ■ .■ ■ ■ MI.IM'Hua ,
Joxi Pbasad 

w.
Aziz  K haw

1908 
No vernier 9.

B efore  Sir John Stanley, KnigM, Oliief Jnstioe, Mr. Justice Banerji and M r.
Justice IticTiards. *

SADAR-UD-DIN AHMAD and o th bbs (PiAnraiFPs) v. CHAJJU AND
OTHEES (DBrEKDAITTB).*

M ortgage— Oom-£Tomise ia course o f  mutation proceeiings furporting to mr^  
the terms o f  a registered, deed,

S e ld  that a compromise entered into between tlie parties to miitation 
proceL'dings before a Court o f  EevenuG w iich  pTirpoxted to modify the condi­
tions of a pre-existing mortgage, upon the basis of wWcIi imitation •was 
sought, could not be allowel to talie effect in opposition to the distinct tem a  

.of the registered instrument of mortgage. Niir A li  v. Imaman (4) distingui­
shed' "RagTiuhans Maui Singft v . MaTialir SingJi (5) and Trm al Anniv. 
LakThshmiAnni (6 ) referred to  by Banerji and Richvrds, J J.

O n e  Chajjii executed a mortgage of certain property in favour 
of Husain Bakhsh and Nathu tn secure a principal sum of

* Second Appeal N'o. 1333 of 1907, from a derrpe of Sofci E-;gIiubJ.ns LsI, 
Additional Judge of Meerut, dated tlie X2th o f July 1907 rwersing a. d ĉreca o f 
Rama Das, Munsif o f Muzaffavnagar, dated the I4th o f March 1907.


