
B efore  Sir John Stanley, Knight, C hief Jtistiae, a-nd Mr, Justice S a n er ji . jQOS
AKBAR KHAN AKB anotheb  (PiA.iiirTiiJi's) v. TURABAN (De^enbAkt) A u g u s t  13. 

A ct No. X V  o f  1877 C^^dian Limitation AcfJ, sohedxile I I ,  article 120~~Suii ~
f o r  deolaraiion o f  t i t le — Cause o f  action— Idmitation,

The plaintiffs sued iu  1904 asliittg fo r  a declaration that they were en- 
tilled to cortainproperty'nieutionecl in the plaint. Their caiise o f  action was 
that the name o f  the dofeudant had iu the year 1895 hoen entered in the re
venue papers in respect of the property in suit. JSeld that the suit was 
barred by limitation^ and that the fact that the defendant had in 1903 resist
ed the plaintiffs in an attempt to obtain correction o f  the khowat did not' 
give the plaintiffs a fresh cause o f  action. Leg^e v. TLam Baran Singh  
followed. IlaM  BaJelish v, Marnam Singh (2) distinguished.

T h is  was a suit, insfcifcuted in 1904, for a declaration that the 
plaintiffs were entitled to certain property rnentioned in the 
plaint. Their cause of action was that in 1895 the name of the 
defendant had been entered in respect of the property in suit in 
the revenue papers and the plaintiffs’ title was denied. The 
Court o f fir&t instance (Additional Munsif of Meerut) decreed 
the claim; but on appeal the Additional District Judge reversed 
this decision and dismissed the suit as barred by limitation. The 
plaintiffs appealed to the High Court urging that in 1903 the 
plaintiffs had applied for correction of the khewat and in such 
application were opposed by the defendant^ and that this gave rise 
to a fresh cause of action in favour of the plaintiffs.

Manlvi Ghulam Mujtaha, for the appellants.
Mr. M dul jRaoof, for the respondent.
S t a n l e y  C.J., and B a n e r j i ,  J.—The question in this ap

peal is whetlier the plaintiffs’ claim is barred by limitation.
The suit is one for a declaratory decree. The plaintiffs asked 
for a declaration that they were entitled to the property men
tioned in the plaint. In 1895 the name of the defendant was 
entered in the revenue papers in respect of this property and 
the title of the plaintiffs was denied. The lower appellate 
Court has held that the plaintiffs’ cause of action for a declara
tory suit accrued when this entry was made in 1895^ and, as held, 
by the Full Bench in Legge v. Ram Bar an Singh (1) sis years’

»  Second Appeal No, I I H  o f 1907 from  a decree o f  G. C. Badhwar, Addi- 
t ion a ljn d g e  o f Meerut, dated the 1st o f  August 1907, reversing a decree o f  
Ham Chand^r, Additional M unsif o f  Meerut, dated the 30th o f  Septembe*
S905,

(i)  {m l) 1.1̂ . X, 20 All., 36. (2) WeeJsly STotes, 1888i j.

VOL, S X X I .]  ALLAHABAD SEBIES. 9

8 .



10 THE INDIAN LAW EEPOETS, [VOL. XKXt.

1908 limitation applies to the suit and mnst be computed from the
—;------ --  year 1805. W e think this vieŵ  of the Court below is right.

Ak b -au ‘ - i l l
Kua  ̂ According to the Full Bench ruling referred to above, where

'roxuB\if. the plaintiff is in possession and asks for a declaratory decree,
the limitation applicable to the suit is that prescribed by article 
120 of schedule I I  to the Limitation Act, and should be com
puted from the date on which his cause of action arose. In the 
present case the plaintiffs’ cause of action is the entry of the de
fendant’ s name in the revenue papers ir: respect of the property 
in suit in 1895. As the suit was brought after the expiry of six 
years from that year, it is time-barred. It is contended on behalf 
of the appelliDts that a fresh cause of action accrued to them in 
1903 when the defendant objected to the correction of the khe- 
wat. That in our opinion was not a fresh cause of action. The 
refusal to have the entry corrected was a continuation of the origi
nal cause of acoiouj namely, the entry of the defendant’s name in 
the revenue papers in '1895. In the case of Ilahi Bahhsh v. Har- 
nam Singh (1) and S. A. No. 263 of 1907 (unreported), JRohert 
8!cinner v. ^hanker Lai, decided by a Bench of this Court on 
the 27th of May 1908*, there wag a fresh invasion of the plaintiffs’ 
right, and that was held to have given him a fresh cause of

• The judgment in this case was as follows : —
K nox and A ik m A'N', J.I :— The respondent in this appeal got Bis name 

entered in the khewat ia spite o f appellnnfc’ s objcctiong by order o£ the Settle- 
ment OfBcer on the 5th of May 1899, On the strength of the entry the reS” 
pondent, on the 5th of May 1903, instituted a suit for  profits of the share in 
reapcct o f which he had got his name entered. On the 27th of July 1905, 
while the suit for profits was yet pending, plaintiffs brought the suit out o f 
which this appeal has arisen for a declaration oF their right to the share and 
that the defend'Ut had no proprietary right in the share recoi’ded in his n'lmo. 
The suit has been dismissed by the Court of first iustm ce as barred by lim ita
tion. In api.eiil the decree o f tho first Court was affiraied. The plaintiffs 
come here in second appeal.

The Courts below reckoned as the starting point tbe order of the S e ttle -, 
meat Officer referred to above. No doubt the plaintiffs might# u pon -th is  
order being made have instituted a suit for  a declaratory decree, out in our 
opinion they were not bound to do so. The defendant might have tilcen no 
steps to enforce any right under tho order of the 5th o f  May 1899, but when 
he did so plaintiffs in our opinion got a fresh cause o f action for  asking for a 
declaratory decree, The suit now brought is in reality one within the last 

 ̂ paragraph o f section 201 of the Agra Tenancy Act. W e allow this appeal 5 
set aside the decree on the prelmiin'iry point, and remand the case xinder the 
provisions of section 563 o f iho Code of Civil Procedure through the lower 
app ell'te  Court to the Court of first inst-ance w'ith directions to readmit it 
■under its origin-il number in the register o f pending suits and dispose of it 
on the merits. The plaintiffs will have the costs of this appeal. Other cost® 
to abide the result,

(1) Weekly Notes, 1898, p. J81®.
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action. As in the present case there was no fresh invasion of the 
right of the plaintiffs, the ralings referred to are inapplicable.
W  e accordingly dismiss the appeal with costs. Khaw

Appeal dismissed. TueIbai?

Sefoi'e Mr. Justice Eiohards and Mr. A stio e  1908
JOTI PRASAD (P ia ik t ib j )  -u. AZIZ KHAJT and o th ers  (D bpesdakts). *  November ' 
A ct No. I V  0 /1883 (T ransfer o f  Tro^erty AatJ, section Qo-^Mortgage— Suit 

f o r  sale on atmrtgccge—'TarUes.
In a suit for sale on a mortgage the ordin iry rule is that a pluiutiff mort» 

gagee cannot be allowed so to frame his suit as bo draw in to  controversy tlie title 
of a tliird pirty, w'ho is in noway connected with the mortgage ami who has
set up a title paramount to that o f  the mortgagor and mortgagee. Jaggesmar
Dutt V. JSJhuian Mohan Mitra (1), Moji MoMni Q-hose v. Harvati Nath Glwse (2) 
and Khairati L a i v. Banni JBegam (3) referred to.

T h i s  was a suit for sale upon a mortgage executed on the lOth 
August 1888 by one Karam Khan. The defendants were the 
sons, daughters and widow of Karam Khan, who had died 
before suit. The mortgage deed described the property mort
gaged as the mortgagor’s personal share in his possession. Its 
execution was admitted by ihe defendants; but they alleged 
that the property mortgaged originally belonged to one Salahi, 
therfather of Karam Khan, aud that there were other heirs of 
Salahi besides the mortgagor. In paragraph 2 of the additional 
pleas in the written statement it appeared that the mortgage was 
a mortgage of the entire property and that the morigagees had 
been realizing the profits from the tenants. The Court of first 
instance (Subordinate Judge of Saharanpar), finding that Karam 
Khan was entitled to a two-fifths share only in the property 
mortgaged; gave the plaintiff a decree for sale to that extent only.
The plaintifi appealed and his appeal was dismi-sed by the 
Distiict 3’udge. The plaintiff thereupon appealed to the High 
Court.

Dr. S'Mish Ghandm Burnerji and Lala Qirdlmri Lai Agar- 
wala, for the appellant.

Babu Jog indr 0 Nath Ghaudhri (for whom Babu Sorvat Chan
dra ChcLudhri), for the respondents,

* Second Appeal No. 735 of 1.007 from a decree o f  H, Dupernex, District Judg-o 
of Saharanpur, duted the 28th of March 1007 confirming a decree c f  Q-irdhari 
Lai, Subordinate Judge of Saharnnpur, dated the 81st o f Jaly<l906.

(1 ) (1906) X L. S3 Calc., 425. (2) (1905) L L. B.;S2 Calc., 74^.
3̂̂  Weekly Notes, 1908, p.-100 ..
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