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Before Sir John Stanley, Kusght, Chics Justice, and Mr, Justice Banerji.
ATWARI axD AxorrEr (OByrorors) . MAIKU LAL (OrposITE PARTY), %
Ciwil Procedure Code, section 223—Lrecution of decree—Decree of Court of
Small Couses trausferred for ewecution fo o Munsif— Appeal.

A deoyee of a Court of Small Causes was transferred for execution under
scetion 2238 of the Code of Civil Procedurs to the Munsifs Court because
the decree-holder sought in exccution to bring to sale immovable property of
the judgment-debtor. Held thatan order in execution of such decree passed
by the Muusif wasappealable to the District Judge.

Ix this case a decree was passed by a Court of Small Causes
“in 2 suit cognizable by such Court. The decree-holder sought in
execution to attach and bring to sale immovable property of his
jﬁdgment—debtor, and, inasmuch as the Court of Small Causes
had no jurizdiction to sell immovable property, the decree was
sent for execution to the Court of "the Muusif. There certain
objections were raised by the judgment-debtor. The objection;
were overruled, and the judgment-debtor appealed to the Distriet
Judge. Before the District Judge the question was raised whether
any appeal lay to his Court, and on this point the Distriet
Judge referred the case to the Iligh Court under the provisions,
of sectioh 617 of tke Code of Civil Procedure,

The parties werc not represenied.

Sravrey, G J., and BaNgryy, J—This is a reference by
the learned District Judge of Farrukhabad under section 617 of
Ehe Code of Civil Procedure. The facts are these (—A decree
was made by a Cowt of Small Causes in a snit cognizable by thab
Court. As the decree-holder songht to realize the amount of
the decree by attachment and zale of immovable property, the
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Court of Small Canses sent the decree to the Munsif’s Court for
execution under the provisions of section 223 of the Code of
Civil Procedure, Au applicution for execution was accordingly
made in the Munsif’s Court. Objections were raised on behalf
of the judgment-debtor. Those objections having been over-
ruled, the judgment-debtor appealed to the District Judge. In
his Court the question was raised whether an appeal lay from the
erder of the Munzif. Tt was contended hefore him that as the

‘suit-was of the nature cognizable in a Court of Small Causes the

. proceedings in execution taken in the Munsif’s Court should he

deemed to be proceedings in a Small Cause Court suit and were
therefore final. The fallacy which underlies this contention is
that in the present case the suit was not transforred to the
Munsif’s Court, nor were execusion proceedings pending in the
Small Cause Court transferred to the Munsif’s Court, but the
decree was sent under section 223 of the Code, as immovable
property was sought to he sold. Had the snit or the execution
proceedings been pransferred to the Munsif’s Court under see-
tion 25 of the Code of Civil Procedure, or had the execeution-
procaedicgs been instituted in the Munsif’s Court under sectign
35 of the Proviccial Small Cause Court’s Act, the proceedings

* in the Munsif's Coart mightjbe regarded as proceedings held by

a Court of Small Causes. But this was not so. The Court of
Small Causes had no jurisdietion to sell immovable properiy, and
for this reason the decree was sent to the Munesif's Court in order
that execution proceedings might be held in that Court. The
order passed by the Munsif wes an order which he might have
passed in a suit instituted in his Court. From such an order an
appeal ordinarily lay to the District Judge, and therefors in the
present case the appeal preferred in the Court of the District
Judge eould in our judgment be entertained. Section 27 of thé
Small Cause Coust's Act bas noapplicaiion to a case of this kin d.
This is our answer to tle reference,



