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[Before Mr. Justiae Karamat Mmain and Mr. Justice Chamier.)
GIRWABDHARI m o  a.'hothbb (A.ppLiaiNTs) «. JAI NARAIN ahd otsebs

(O p p o s it b  p a b t i b s ) ,*

A c t  W o. I l l  o f  1907 (P r o v in c ia l  In so lv en c y  A c t ) ,  section l ^ — 'L ito lv e n  ey—
G r o u n d s  f o r  d ism iss in g  p e t it io n .

Under tlie Provinoial Insolvanoy Acfc, 1907, trausfer of property h y  tlia 
d eb to r  w ith  in te n t  to  defraud his creditors or reckless contraoting of debts or 
giving unfair preference to any of his oreditora or oommittirig any other aofc of 
bad faith ara grounds for refusing an absolute order of discharge but not grounds 
for refusing to make an order of adjudication. Where, therefore, a petitioner foE 
a deolaration of insolvency feigned ignorance about the existence o! his account 
books and prevaricated about other matters, M d  that his petition could not be 
dismissed on these grounds, the object of the Legislature, by enacting the 
Insolvency Act, being to make it easier to obtain an order of adjudication.
JSx parte K i n g ;  Be D a m e s  (1), Ex parte j JKe Adams (2) and JEa parte
T y n t e  (8) referred to.

T he appellants presented a petition to be declared insolvent 
under the provisions of the Provincial Insolvency Act; 1907, in 
the court of the District Judge of Mainpuri. That court dis
missed the petition upon the ground that one o f the applicants 
(Girwardhari Lai) had ‘ feigned ignorance about the existence of 
his account books and prevaricated on other matters. The applicant 
appealed to the High Court urging that this was not under the 
A ct above referred to an admissible reason for dismissing the 
petition.

Mr. M.L. Agarwala (Babu Girdhari Lai Agarwala, with him), 
for the appellants ;—

Section 351 (d) of the old Code of Civil Procedure, on which 
the lower court has relied in dismissing the petition, is not appli
cable, as the Provincial Insolvency Act had already come into 
force. A  petition for adjudication of insolvency made!* by the 
debtor himself under Act I I I  o f 1907 canDot under any cir
cumstances be dismissed, except for the sole reason that the 
debtor was not entitled under the Act to present it. The court 
had no jurisdiction to refuse or dismiss such an application after

* First Appeal No. 18 of 1909 from, an order of Ii, Marshall, District Judge of 
Mainpuri, dated the 30th of November, 1908,
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1910 iis had been rightly presented. Section 15 of Act I I I  of 1907 
------- ------ clearly says that the coiirb is to be satisfied “  by the debtor ”  of

Q-iaWlBDJTAEI J . 1 . ,1 1
®- the existence of any sufficient oause lor not maJring tne order.

Jii rnmm, ^ords «  or is satisfied by debtor................oaght to be m ade/’
which are between two commas^ run together. It is clear that 
Bub-section (1) refers only to petitions by a creditor. Snb-sec- 
tions (1) and (2) read together, show this to be the case. Sub
section (1) corresponds to section 7, clause (3) of the English 
Bankruptcy Act o f 1883, and the latter expressly contemplates 
creditors’ applications alone. In  section 15, sub-section (1) there 
is no comma after the word petition* had there been a commaj 
then it could not be argued that a petition by a debtor was not 
also contemplated by that sub-section. The words contained in 
section 351(d) of the old Code of Civil Procedurcj do not find a 
place in section 15 of Act I I I  of 1907. The Indian courts 
have inherent powers to prevent abuse of the process of 
courts. Vide section 161 of the new Code of C ivil Procedure.

I  rely upon the case o f  Ex parte Painter j In ve Painter 
(1). There it was practically held that debtor’s application, i f  
rightly presented, shall not be dismissed except where the peti-  ̂
tion is so foreign to the purposes of the Insolvency Court as to 
amount to an abuse of the process of the Court. In  the present 
case the petition was dismissed for grounds which might be 
sufficient grounds for punishing the debtor under section 48 j 
that would be the proper remedy; but the Court could not dismiss 
the petition.

Mr. Nekcd Ghand (for Babu Joqindro Nath Ghaudhri), for the 
respondents, submitted that punctuation should not be taken as 
forming part of a statute. H e referred to M axwell: Inter-
preiatwn of Sfatutes, fourth edition, p. 62. Section 15 corres
ponded bo section 20 of the English Bankruptcy Act. He 
referred to W ace; The Law and Practice of Banhruptcy, 
p. 74» The words “ ought not to have been adjudged insolvent ”  
in section 42, sub-section (1  ̂showed that the Legislature intended 
and contemplated cases in which the order of adjudication should 
be properly refused. They also showed the intention of the 
Legislature that those causes or reasons for which the order might
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Jii Nabhk.

be anaullecl could also be taken into cousideiutiou before making jgjg
the order and be properly made the ground for refusing to make 
the order ; Natlm Mai ,v. The District Judge of Benares «.
(1).

Further, such conduct of tlie debtor as was complained of in 
the present case would amounfc to an abuse o f the process of the 
Insolvency Court; and the petition could for that reason be 
thrown out in the exercise of the inherent power of the court to 
prevent abuse of its process. He referred to Wace : The Law
and Fractice of Banhruptcy, p. 62.

Mr. M. L. Agarwala replied.
Chamier, J.—This is an appeal against an order of the 

District Judge o f Mainpuri dismissing an insolvency petition 
presented by the appellants under the Provincial Insolvency 
A ct ( I I I  of 1907).

The learned Judge appears to have been under the impres
sion that the proceedings were governed by the Code of Civil 
Procedure, 1882, for in dismissing the petition he refers to 
section 851 of that Code, We must  ̂ however^ consider whether 
the dismissal of the petition can be supported under the Pro
vincial Insolvency Act. The grounds stated for dismissing the 
petition are that the appellant Girwardhari Lai Seigned ignor
ance about the existence of his account books and prevaricated on 
other matters.

Section 12 of the Provincial Insolvency Act provides that 
when an insolvency petition is admitted, the court shall make an 
order fixing a date for hearing the petition and notice of the 
order shall be given to the creditors by publication in the Local 
Official Gazette and in such other manner as may he prescribed.
The learned District Judge fixed a date for the hearing^of the 
petition, but failed to give notice in the manner directed by that 
section. No objection having been made on this aecountj we 
may disregard this irregularity.

Section 14 provides that on the day fixed for the hearing of 
the petition the Court shall require proof that the creditor or the 
debtor, as the case may be, is entitled to present the petition |

(1) (1910) I. L. R., 32 AIL. 5̂ 7.
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1010 that in case the petition has been x^resented by a creditor the 
debtor has beea served with notice of the order referred to in 

tj. . sectioa 12 and that the debtor has committed the act o f  insolvency
Jii Nabhjt. Ŷleged in the petition. The section provides also that the Court

shall examine the debtor, if he is present, as to his conduct, 
dealings and property in. the presence of such creditors as appear 
at the hearing, and the creditors shall have the right to question 
the debtor Ihereon. The provisions of this secfcion seem to have 
been complied with by the Court. Section l5, sub-section. (1 ) 
provides that where the Court is not satisfied with the proof of 
the right to present the petition or of the service of notice on the 
debtor as required by section 12, sub-section (3) or of the alleged
act of insolvency, or is satisfied by the debtor that he is able to
pay his debts or that for any other sufficient reason no order 
ought to be made, the court shall dismiss the petition.

Sub-sections (2) and (3) have no bearing upon the present 
case.

Section 16 provides that when a petition is not dismissed 
under the preceding section, and the debtor is unable to propose 
any composition or scheme which shall be accepted by the 
creditors and approved by the Court in the manner thereinafter 
provided, the Court shall make au order of adjudication.

In  the present case there is no question about the right of the 
debtors to present the petition or of the alleged act o f  insolvency 
or of service of notice on the debtors, for they were the petitioners. 
I f , therefore, section 15 exhausts the grounds on which the Court 
can dismiss an insolvency petition, which has been, admitted 
and can refuse to make an order of adjudication, the Court cannot 
dismiss an insolvency petition by a debtor on the ground that he 
has suppressed his accounts or contracted debts recklessly or 
continued to trade after knowing himself to be insolvent or on 
any similar ground. In  Fathu Mai y. The District Judge o f 
ncires (1) R iohaeds  and G r i f f in , JJ., expressed the opinion that 
a court should dismiss an insolvency petition by a debtor on proof 
that he has fraudulently transferred part of his property so as 
to pat it out of the reach of his creditors, destroyed his books of 
accounts or committed other similar acts of bad faith. They 

(I) (1910) I, L ,  B., 82 All.
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observed as follows:— “ We wish to clearly express our opinion igio
that the learned Judge was clearly wrong in granting the petition ^ibwIbb̂ i 
of Nathu Mai and declaring him an insolvent. Section 15 of «•
Act I I I  o f 1907 provides amongst other things that i f  tho Court 
is of opinion for any sufficient reason that an order of adjudication 
should not be made, the Court shall dismiss the petition,”  As they 
were dealing with an appeal against a conviction under section 43 
of the Act the remarks which I have quoted were not necessary 
for the disposal of the appeal. In these circumstances I  under
stand that we are not bound to adopt the view expressed by them.
After careful consideration, I find myself unable to accept the 
construction which they put upon the Act. It appears to me that 
the last 33 words of sub-secfcion (1) of section 15 refer only to the 
case of an insolvency petition presented by a creditor. The 
words that for any sufficient cause ”  appear to me to be governed 
by the words “  satisfied by the debtor ” —that is to say, the cause 
referred to is a cause to be shown by tho debtor. In  my opinion 
the words satisfied by the debtor ”  govern the whole of the 
remainder of the sub-section.

The scheme of the Acb differs entirely from the scheme of 
the sections of the Code of Civil Procedure^ 1882  ̂which relate 
to insolvency matters. Under section 361 of that Code the Court; 
could grant an insolvency application only on being satisfied 
that the debtor had not transferred any part of his property with 
intent to defraud his creditors and had not recklessly contracted 
debts or given an unfair preference to any of his creditors and 
bad not committed any other act of bad faith regarding the 
matter of the application. Under the Insolvency Act; 1907, 
these appear to be grounds for refusing an absolute order of dis
charge (see section 44), but not grounds for refusing to make an 
order of adjudication. The latter part of sub-section (1) of 
section 15 of the Acb of 1907 reproduces almost word for word 
section 7, sub-section (3) of the English Bankruptcy Act of 1883,
-which plainly refers to an insolvency petition presented by a 
creditor. In  my opinion the latter part of sub-section (1) of 
section 15 of the Indian Act has no reference to an insolvency 
petition presented by a debtor. Authority for dismissing a
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1910 debtor’s petition for ‘̂ any sufficient cause”  mnst be found if at 
all elsewhere.

It has been held in England^ both under the Act of 1869 and 
?Ai NiBAm, the Act of 1853, that an insolvency petition, whether pre

sented by a debtor or by a creditor may be dismissed if it has 
been presented, not with the hand fide view of obtaining an. 
adjudication but for an inequitable or collateral purpose. For 
example, in Ex parte King ; Re Davies (1) a creditor’s petition 
was rejected which had been put in for the purpose of extorting 
money from the debtor. In Ex parte Griffin ; Re Adams (2) 
a similar petition was rejected, the objecfc of which was to put 
unfair pressure on the debtor. In Ex ‘parte Tynte (3) the 
petitioning creditor had exhausted all his remedies under a decree 
obtained against the debtor and the Court declined to allow him 
to take proceedings against the debtor under the Bankruptcy 
Act}. There are also other cases in which insolvency petitions 
have been dismissed as an abuse of the process of the Court. In 
England the power to dismiss such petitions has been regarded 
as inherent in the court. It may be that the Indian Courts have 
similar authority under section 47 of the Act of 1907, read with 
section 151 of the Code of Civil Procedure, 1908, or otherwise. 
But assuming that the Indian Courts have such authority, I  do 
not think that the petition of the present appellants can be dis
missed on the ground that it was presented for an inequitable or 
collateral purpose or can be dismissed as an abuse o f the process 
of the Court. It is quite clear that the operation of the Act of 
1907 is not intended to be confined to those cases in which a 
person has become insolvent through no fault of his own or has 
been guilty of no act of bad_ f̂aith. The object of the Legislature 
seems to have been to make it easier than before for a debtor or 
creditor to obtain an order of adjudication and to confer upon 
the courts larger powers o f control over a person who has been 
adjudicated an insolvent and to authorize them to refuse to grant 
an absolute order of discharge in many cases in which the debtor 

' could, under the Code of 1882, have claimed an order o f dis- 
■ charge as of right.
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I  would allow this appeal, set aside the order of the Courfe loio
below and make an order of adjudication under section 16 of the
Insolvency Act against both the appellants. I  would give the

1! . , r -  /-I .  J il N abhs.appellants tneir costs m this Court.
K a e a m a t  H ttsa in  J .— I  agree.
B y  t h e  C o u r t .— The order o f  the Court is that the appeal 

is a llow ed , the order o f  the Court) below is set aside with costs 
and the appellants are adjudicated insolvents under section 16 
o f  the In so lv en cy  Act.

Appeal allowed. Order set aside.
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before Sir John Stanley, KnigM, Chief Jusiice, and Mr. JwsHce Griffin. jy io
BBU LAL SINGH ahd ahothbr (P la ioties ’s) v. BHAWANI SINGH June 6.

&ED  OTHEBS (DeFBKDAKTS.)*

Mortgage--Medemption— Clog on tM equity o f  redemption -  Two mortgages—
Covenant to pay the second mortgage lefore the first—Consolidation,
Under a covenant contained in a mortgage of tlie year 1867 the mortgagees 

took possession of the mortgaged property. Subsequently tlie mortgagors took 
a further advance from the mortgagees and gave them a second mortgage on the 
same property in which they covenanted that they would pay ofi the amouzit due 
on the second mortgage hefore redeeming the first. JE&ldf on suit by the mortga
gors to redeem the mortgage of 1867, that this was an admissible covenant and 
not a clog on the equity of redemption. JBMrU Jv. Dali-;  ̂ (1) distinguished.
Muhammad AMul Sam%d v. Ja-iraj Mai (2) referred to.

In second appeal the plaintifia mortgagors were allowed to amend their 
plaint so as to include a prayer for redemption of both the mortgages.

T h e  facts of this case were as follows :—
Under a simple mortgage executed on August 2nd; 1867, the 

mortgagee was competent to take possession if the morfcgage 
money was not paid within a certain time. A subseq^uent 
simple mortgage was executed by the same mortgagors in 
favour of the same mortgagees with the stipulation attached 
that money due on the second bond was to be paid before 
the prior mortgage could ba redeemed. The money was 
not paid under the first mortgage bond within the time specified 
and the mortgagees took possession of the property. The re
presentatives of the mortgagors brought this suit for redemption

Second Appeal Ho, 1041 of 1909 from a deorea of Jagat Karayan, second 
Additional Judge of Aligarh, dated the 8th of June, 1909, reversing a decree of 
Muhammad Husain, Munsif of Etah, dated the 19th of January, 1909.

(i) Weekly Notes, 1906, p. 278. {2} Weekly Notes, 1905, p. 267.


