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E hat*

!!',AClJ.UJV-S.

1910
J m e^  I,

capacity he is not on that] ground alone to be deemed personally 
interested in tlie case. But if, in addition to a connection 
o f that sort, hej in ;.ome capacity outside his magisterial or 
juciicial functions, orders or directs the prosecution of a person 
for im offence, then lie is citvjmed to ho peiMonallj interesred in 
tiiG case nnd he can not try it as magistrate or judge. The 
distinction is between having’ merely some public official cm nec- 
tion with a case and ordering or direcsiag the prosocntion 
in some extra-judicial or extra-magisfceml capacity/^ In  the 
present ease, as I have saidj the magistrate ordered the prosecn- 
tion of the applicant, I cannot accept the suggestion that the 
prosecution was directed by the secretary. H e treated Mr. 
Collett’s endorsement as an order to projccute and merely set 
the machinery in motion. In accordance with, the deci-iona 
which I  have mentioned I  hold that the Magistrate in this case 
must be deeojed to have been personally interested within the 
meaning of section 556 of the Code of Criminal Procedure, and 
therefore was not qualified to try the case o f the applicant. I  set 
aside the conviction and direct that the ciise be retried by the 
District M:?.gi8trate or by s-.ome competent Magistrate nominated 
by him.

Conviction set aside—̂ Retrial ordered.

APPELLATE CIVIL.

B e fo r e  Sir John S ta n le y , K n ig M , C M e f  J u stic e , and M r .  J u stia e  G-riffin.

UGrAE SEN (Dbpendaht) y . LAKHMI OHAND and akothee (PiiAiNHiFS'a).* 
1 'arinei‘ sJiip—S u it  b y s tm i'o in g  niejnher io  recover d e li  itio  to  f i r m  ~j?ej3s*ese«- 

ta ii ’s t s  o f  deceased m em lers  m i  necessa ry p a rties  to s u it— A o i  N'o. I X  o f  

1B72 {In dia n  C ontract A c t ) ,  section 45,
H eld  that the represontativos of a doceasocl partner are not ncoGSsary parties 

to a Biiit for recovery o£ a cloT}!; whicli accrued due duing the lifeiimo of the 
deceased partner. ITeld also that Eccfcion. 45 of f.he Indian Oontraot Act does 
not apply to a suit to recover a dehfc due to a partnership firm. G o U n d  F r a sa d  

V. Oftandzr SckJiar (1), M o tila l  H ed ia rd a ss  v, G liellah hai JELarir'^m (2) and 
D e h i D a s  v. N irjpat (3) followed.

* Second Appeal No. 1093 oE 1909, from a decree of Udit Narayan Sinha, 
Subordinate Judge of Jhansi, dated the 12th of July, 1909, confirming a dectee of 
P. E, Say, Munsif of Jhansi, dated the 23rd of March, 1U09.

(I) Weekly Notes, 1887, p. 133. (2) (1892) I. L. B., 17 Bom., 6.
(8) (1898) I. L. B,, 20 All., 865.
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T he  facts ■whicli gave rise to this appeal were sliortly these. 
One Ugar Sen borrowed money from Badri Das and Hira Lai, 
who were members of a parfcaersliip firm. Both died  ̂ Badri Das 
leaving a sou Lakhmi Chand, and Hira Lai a minor aou Choto 
Lai. Afber this the only surviving member of the partnership, 
Mohan Lai, joined with Lakhmi Chand in suing to recover the 
debt. The court of first instance (Man sif o f Jhansi) gave the 
plaintiffs a decree, which was confirmed on appeal by the Subordi
nate Judge. The defendant appealed to the High Courti 
urging that Chhote Lai also ought to have been made a party to 
the suit,

Babu Scbtya Sarain, for the appellant.
Babu Sital Prasad Ghosh, for the respondents.
S t a k le y ,  C. J. and G r i f f i n  J .;—-The suit, out o f  which this 

appeal has arisen, was brought by Lakhmi Chand and Mohan 
Lai to recover moneys alleged to have been borrowed from them 
by the defendant appellant Ugar Sen. The money was 
borrowed from Badri Das and Hira Lai who were members of a 
partnership firm, and both of them are dead. The only surviving 
member of the partnership is the plaintiff, Mohan Lai, The 
other plaintiff, Lakhmi Chand, is the son of Badri Das. Hira 
Lai left a minor son named Chote Lai. Both the Courts below 
have decreed the plaintiffs’ claim. This second appeal has been 
preferred, and the ground of appeal pressed by the learned 
vakil for the appellant is that the plaintiffs are not entitled to 
maintain their suit without having before the court the legal 
representatives of the deceased Hira Lai. The learned vakil 
relies upon tlie provisions of section 45 of the Indian Contract 
A c t  W e are of opinion that that section in no way bars the 
present suit, which is one to recover a debt due to a partnership 
firm. In  the case of Gobmd Prasad v. Ohandar Sehhar (1) the 
question was very fully considered by E d g e , C. J. and M ah m ood, 
J., whether, in a suit sucb as the present, it was necessary for 
the plaintiff to implead the legal representatives of a deceased 
partner. I t  was held in that case that there was no such 
necessity. The reasons for the judgement are given, at consider
able length, the principle of the English law on the subject 

(Ijf Weekly Notes, 1887, p. 133
84

agio

U gab Sen 
P.

Lakemi



1910 being adopted as being based on common sense. In  the later case
'uqas Seh”  Motilal BecTiardass v. Ghellcbbhai Hariram (1) the same 

B, question was considered, and the conflicting decisions oi the
c S S ?  High Coari; of Calcutta and the High Court o f Allahabad -were

discussed. The learned Judges, B a y le y  and FarbaN; JJ., held 
that the Allahabad High Court was correct and that the represen
tatives of a deceased partner are not necessary parties to a suit 
for recovery of a debt which accrued due during the lifetime of 
thedeceised partner. In that case the provisions of the Contract. 
Act were considered and dealt with. In the lafcer case of 
Debi I)as v. Nirpat (2) B la te  and B u r tiitt , JJ., followed the 
earlier ruling of this Court. In view o f these decisions the case 
before us was rightly decided by the courts )}elow. W e are not 
prepared to dissent from well considered judgements of the Court. 
W e dismiss this appeal with costs.

Appeal dismissed.
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1910 Before Sir John Stanley, KnigM, Chief Juitiee, and Mr. Jmfioe Griffin.
J m e  2. BAMPHAL THAKUB (P la tn e c ^ b ') e . PAN MATI PADAIN o th e b s

”  ” (D e p e n d i k t s )*

S in d u  la w ^ M ita k a h a r a — S u ccession  — D a n g h te r 's  daugThter's son t — B m d h iS  

— A lien a tio n  I g  S in d tt  widoto — L e g a l n ec essity .

S e l d  that trndar the Mitakshara law a daughter’s daughter’s son is a 
landku, and in the absence of any other heii; is ontitlad to sucoeed to  the estate 
of the last owner. A ju d ld a  v. !Bam S m ie r  M i s ir  (3) followed.

This was a suib to'^enforce payment of money secured by a 
mortgage, dated the 31st of January, 1896  ̂ executed by one 
Musamrnat Phulmani deceased. The property mortgaged, origin
ally belonging to one Beni, upon his death descended to his 
widow Musammat Chunna, and on her death to M usammat 
Phulmani. Musammat Phulmani had two daughters, Pan Mati 
and Parbati, and the latter two minor sons Sundar and Ram 
Piare, The Court of first instance (Munsif of Deoria) decreed 
the claim, but on appeal this decree was reversed and the plain
tiff’s suit dismissed by the Disfd’iot Judge of Gorakhpur upon the

* Second Appeal No. 1089 of 1909, from a decree of F. D. Simpson, District 
Judge of Gorakhpur, dated the 26th of July, 1909, reversing a decree of Tip,(̂ jj 
Prasad, Munsif of Deoria, dated the 10th of December, 1908.

(1) (1892) I. Xj. B., 17 Bom., 6. (2) (1898) I. L. B., 20 All. 865,
(3) (1909) I .L .B ,31 All.,454.


