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1910 seotiorie lu  tlie c.ase o f Amanat Bihi v. Imdad Husain (1) 
"  Batde!— ”  't t e ir  Lordships espluned the meaning o£ seotion 7 of Act V I I I  
. Ktowab of ISSOj which corresponds with the soGtion now iiptler considera-
Mohm -IjAri. tion and ohBerved in the course of their jadgement as follows;—?

It appears to us that; the fair result of the e vide nee is that 
at the date of the former suit the respondenb was, not' aware of 
the iigliu on which lie is now insisting. A  right which a litigant 
possesses without knowing or ever having- kiio wn that he possesses 
it can hardly be regarded as a poruion of his claim 
within the meaning of the secfcion in question.”  W e are, there- 
forBji of opinion that the decision of the learned Judge o f this 
Court affirming the decision of the court below is correetj and 
we dismiss the appeal with costs,

Ap'geal dismissed.

1910 
M a y  SO.

B e fo r e  Sir John S ta n ley , K n ig h t, C h ie f  J u stic e , and M r .  J u s tic e  Q-fiffin, 

BAM PIRGAS IJPADHIA ahd others (Des-eotakis) v. SUBA UPADHIA 
(PiiAtOTiFP) JLUD BA-I KTJMAB h L h  and in o th e b  (D ^jm ndjlNts).*

A c t  ( L o a a l )  N o . I I  o f  1901 ( A g r a  T enan cy A e iJ ,  seo tio n  2 0 — Oocitpancy  

ho ld in g—‘M o r tg a g e  o f  oacu^anoy holding eateouisdi le fo r e  th e A g r a  

SJmanojf A o t  came into f o r c e —A a6 ( L o c a l )  N'o, 1 o f  ISOJi (G fen eral  

C la uses A c t ) ,  section  6,
A mortgage of an occupancy tenancy Qxecuted prior to tho QomiEg into 

operation of the Agra Tonancy Act is a perfectly valid transaction, and is not 
affected by the subsaĝ uent gassing of that Act. S a l u  L a i  v. H a m  K a l i  (2) 
referred to. M a rm n d a n  H a i V. Na'/oohedi M ai (3) dlstinguislied.

T he facts of this case were as follows
One Balgobiud Rai (defendant No. 6) mortgaged his occu

pancy holding to Raj Kumar (defendant No. 5), on the 20th 
of July, 1881. Raj Kumar sub-mortgaged portions of the 
tonaacy to the appellants (defendants Nos. 1 to 4) in 1899 
and 1904, respectively. The plaintiff purchased the mortgagee 
rights of Raj Kumar on the 7th o f July, 1907, and sued for 
possession by redemption of the sub-mortgagees. The court 
of first insfcanoe dismissed the suit. The lower ajjpellate court

* Second Appeal No. 831 of 1909, from a deereo of Ohhajju Mai, Subordinato 
Judge of G-hazipur, dated the 2nd of July, 1909, reversing a decree of Kalka Singh- 
Munsif of Ballia, dated tia 17fch of November, 1908.

(1) (1888) L, B., 15 I, A., 106 ; I. L. B., (2) Weekly Notes, 1906, p. 28.
IS Oak., 800.

(3) Weekly Notes, 1906, p , 002,
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The defeadauts Nos. 1 to 4 appealed to the igiodecreed the olaim.
' High Court.

Mr, S, A. Haidar (wifck him Maulvi Muhammad Ishaq, for 
< whom Babu Bitcd Prasad Ghosh), for the appellants^ contended 
that the transfer in favour of the plaintiff Tpas illegal, having 
been made after the comiDg into operation of the Agra Tenancy 
Act). H e further submitted that those occupancy, tenants who 
had acquired their rights prior to the passing of Act I I  of 1901, 
could not transfer their rights after the coming into force of the 
said Agc, and eonsef|uently tha mortgagee of an occapaacy 
holding could not legally transfer his rights when the said Act 
was in force. He relied on Banmali Pande v. Bisheshar Si%gli
(1) and]on Harnandan Rai v. NaJmhedi Mai (2).

M r. if . Zr. Agarwala (v?ibh hira*Munshi Govind Prasad)^ 
for the respondents, submitted that the transfer was a perfectly 
legal one. He relied on Bahh Lai y. Ram Kali (8) and oa 
section 6 of Local Act l^o. 1 of 1904 (General Glauses Act).

Ml’. S. A. Haidar was heard in reply.
StAKLEY, G. J. and GejfpisTj J.— This appeal arises out of a 

suit for redemption of a sub-mortgage. One Balgobind Rai was the 
occupancy tenant o f  a holding. He, on the 20th of July, 1881, 
mortgaged this holding to one Raj Kumar L a i ; and on the 23rd 
of Novemberj 1899, Raj Kumar Lai executed a enb-mortgage o f  
a portion of the mortgaged property in favour|of the defendants, 
and again on the 18th o f July, 1904, he executed a further mort
gage of the same property in favour of the defendants. Then, 
on the 9th o f  July, 1907, Eaj Kumar transferred his mortgage 
security to the plaintiff. The plaintiff instituted the suit out 
o f which this appeal has arisen for the redemption of the sub- 
mortgages executed in favour of the defendants by Raj Kumar, 
his predecessor in title. The court of first instance dismissed the 
plaintiff's claim, but on appeal the lower appellate court reversed 
the decision of the court below and gave a decree in favom; of 
the plaintiff., Against this decree the present appeal has been 
preferred, and the only contention raised before us on behalf o f  
the appellants is that which, is stated in the second paragraph of

(1) {1906) I. L. B., 29 All, 129. (2) Weelily Notes, 19Q6, p. 303,
(3) Weekly Notes, 1906, p. 28.
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the grounds o f appeal^ viz. that Ihe transfer in favour o f  the 
plaintiff, dated the 7th of July, 1907, was illegal and created 
BO right which can be enforced in a Courb of Justice. The 
appellant^s case is that inasmnch as nnder section 20 o f the 
Agra Tenancy Act, Acti I I  of 1901, the holding of an occupancy 
tenant cannot be transferred except as provided in that section, 
Raj Kumar was not in a position to transfer his mortgage 
to the plaintiff, and the plaintiff, consequently, was not in a 
position to redeem the defendants’ mortgages. There appears 
to us to be no force in this contention. A t the time when 
Balgobind Eai executed the mortgage of the 20th of July, 1881, 
he had power to do so, and Raj Kumar acquired under that 
instrument a valid mortgage with all the rights and incidents 
attaching to Buoh mortgage. * As snch mortgagee, he had power 
to execute a sub-mortgage, and as such mortgagee, he was entitled 
to transfer his mortgage security, the right of transfer being an 
incident of the mortgage. No doubt, section 20 of the Agra 
Tenancy Act prohibits the transfer of an occupancy tenancy 
except as therein provided. But that Acb was not in force when 
the mortgage of the 20bh of July, 1881, was executed, and by 
the provisions of the United Provinces General Clauses Ael 
of 1904, rights accrued before the Agra Tenancy Act oame into 
force, are not prejudiced by that enacbment. Section 6 o f  the 
General Clauses Act to which we have referred, provides among 
others that where any United Provinces A ct repeals any 
enactment hitherto made or hereafter to be made, then unless 
a different intention appears, the repeal shall not affeofc any 
right, privilege, obligation or liability acquired, accrued or 
incurred under any enacbment so repealed.’ ’ As we have said, 
a mortgage of an oecupancy tenancy executed prior to the Agra 
Tenancy Aofc is valid. This was so decided in the case of Bahu 
Lai V. Run Kali (1). The mortgage, therefore, of the 20th 
of July, 1881, was a valid and subsisting mortgage, under which 
the mortgagee possessed all the rights of a mortgagee including 
the right to transfer bis mortgage and also a right to sub-mort
gage. Having sub-mortgaged the property, the mortgagee 
possessed the right to redeem that mortgage and a transferee

(1) 19Q5 p, 28
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from him had a like poorer, I t  is said that this is in con
flict with a ruling o f this Court in Harnandan Rai v. Nahcliedi 
lifii (1). The facts of that ease are not similar to those now 
before us. In, that case a simple money bond ■was executed 
befo'e the passing of the Agra Temancy Act, in which there v̂ bb 
a provision that in defaulli o f payment o f the debt the simple 
bond should be converted into a usufructuary mortgage. Default 
was made in payment but not till the 22nd of June^ 1902  ̂ wben 
the Agra Tenancy Act was in forces and it was held that the 
agreement o f  the parties to create a usufructuary mortgage could 
not be carried out in view of the provisions of section 20 of that 
Aeb. I t  is obvious that this case was governerl by different 
considerations from those which present themselves in the present 
appeal.

W e think that the lower appellate court was right and 
dismiss the appeal with costs.

A'ppeal dismissed.

B e f o r e  S ir  John S ta n le y , K n iffM , C h i e f  J u s tic e , and M f .  ■iTttsHce GH-ffin.

MUHAMMAD ALAM ihd inothee (Dei'JEhdants) v. AKBAR HUBAIN 
AND 0THEE3 (PtAlKTIFFs).*

A c t  W o , 1 o f  1877 (S p e a ifio  H e l i e f  A c i ) ,  sectio n  4>2— M u ^am in a daa  too-— 
W a q f — ^ i g M  o f  M u h a m m a d a n s en U tleA  i o  use suc7i p s ’Ojoertff to  m e  f o r  a  

d ec la ra tio n  that fr o 'p e r iy  i s  w a q f .

The plnintifis, MuTiammadaus rasideat in the city of KartauJ, sued for a decla
ration that a certain i i g a h  and the land adjoining it situated in a village in par- 
gaiia Kanau] was waqf property. JEeld that as Muhammadans who had a right 
to use the idgalt they wore entitled to sue and that no special permission was 
required to enable them to do so. Z a f a r  y o b  A l i  v. B a l c h t a m r  Singh  (2) 
and Jawalira v. ATchar H u sa in  (3) follovfed. W a j i d A U  Shalt v . jD ianat-ullah  

B e g  (4) distinguished.
T he facts of this case were as follows :—
Ceitain Muhammadans, seven ia number, residents of the 

c ity  of Kanauj, bi’ought a suit for a declaration, that a certain 
icigah nnd lands joining it situate at Kandrauli, a village in

* Second Appeal No. 987 of 1909, from a decree of Muhammad Ishag Ehan, 
District Judge of Farrukhahad, dated the 8th of June 1909, modifying a decree 
of Daya Nath, Subordinate Judge of Fatehgarh, dated the 37th of September 
1907.

(1) Weekly Notes, 1906, p. 303.
(2) (1883) I. L. B., 5 All., 497.

(3) (1884) I, L. B „7  All, 178.
(4) (1885) I. L. B „  8  A U j, 3 1 .
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