
K E V I S I O N A L  C I V I L .  i9io

B e f o r e  M f .  J u stic e  K a ra m a t H m a i n  and M f ,  J u stic e  ChaniU r.

MUHAMMAD AYAB (Applicaht) <j. MUHAI.IMAD MAHMUD km OISDBS 
(Opposite parties,}*

O itil  P ro ced u re  Code (1908), aeation l l B ^ ^ O f d e f  pra tiiin ^  m  a p ^ lim tio n  f o f  

lea ve  to  tu e  in formS pauperis-—i?evition .

M e l d  fcliat no applioatioBL in revision will lie to the High Court frojn an 
order granting an application for leave to sue i n  f o f m d  p a u p e r it ,  JSargaran  

Bingh  V. M u T ia m m a i IRaza (1) and JBIm lneshri B a t  v. B id ia d i t  (2) foDowed,
JE'aiz M vJiam m ad K h a n  v. A s iz -u n -n is s a  (3), M u sa m m a i C M n g ia  V. J'oti P ra sa d

(I), Q-Tiulam B h a h U f V. Bw ap'ka P r a sa d  (5) and D e l i  B a a  V. S j m  S m m n  (8) 
leferred to.

A n  application for leave to file a snib in formd pawperie was 
made to the Subordinate Judge of Allahabad aad -was granted 
by him. The defeadanfc applied to bhe High Court in reyisiorij 
praying that the Sabordiaate Judge’s order mighti be set aside 
upon, the ground that there was no valid presentation of the 
application for leave to sue in form d pauperis and that the court 
below was therefore bound to have rejected ifc. A t the hearing 
a preliminary objection was taken by the plaintiffs to the effect 
that the Subordinate Judge’s order, being an interlocutory order, 
was not open to revision.

Babu Jogindfo Math Ghaudhri (with him the Hon’ble Paodil)
Moti Lai Nehrw and Babu Satya> Ghandra Mukerji)  ̂ fox the 
applicant.

Dr. Batish Ghandra Banerji (with him Maulvi Muhamm^4 
Ishaq), for the opposite party.

Karama.1 HusaiNj J,-—This was an application to revise' 
an order passed by the learned Subordinate Judge of ̂ .Allahabad 
granting an application to sue in formd pauperis and the court 
below was bound to reject it. A t the hearing o f  this revision 
a preliminary objeetioa is taken that inaajnuch as the order is 
an interlocutory order, ifj cannot be revised. In  support of 
this contention reliance is placed on Harsaran Singh v. Moham
mad Raza (1) and on Bhulneshri Dat v. Bidiadia (2). In  the
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1910 latter case S tea igh t and O ld fib lB j following tbe rulings of 
this Court, held tbat they could not mterfere in revision with 
the Subordinate Judge^s order refusing the application of the 
petitioners to sue in formd pauperis,*’ The learned advocate 
for the applicant relies on Faiz Muhammad Khan v. Aziis-un- 
nissOL (1), in which a single Judge of this Court came to the conclu
sion that reyision of an order rejecting an application to sue 
m  formd paupsris would lie to this Court. This case was 
followed by Banebji, S., in Musammat Ohan̂ ia v. Joti Prasad
(2), in which an application for revision of an order of the 
District Judge rejecting an application in formd pauperis was 
allowed. The learned advocate for the applicant also relies on 
Qhulam Bhahbir v. Lwarha Fmsad (3); which lays down that 
the High Court could interfere in revision under section 622 of 
Act X I V  of 1882, although it was possible that the matters 
complained of might be ground for a separate suit, and also on 
Dehi Das v. Ejaz Husain (4), which lays down that the 
revisional powers of the IJigh Court will not invariably be 
confined to matters in respect of which no other remedy is open 
to the party aggrieved. Having regard to the course of decisions 
of this Court I  am of opinion that the preliminary objection 
taken by the learned advocate must prevail. A distinction, 
however, is to be drawn between the cases in which an appli
cation in formd pauparis is rejected and cases in which it is 
granted. V hen  it is|rejected the case ” o f  the applicant comes 
to an end and is to be governed by the rulings in W eekly Notes, 
1893, page 21S and in Civil Revision No. 24 o f 1910, decided 
on the 2-lth of May, 1910. But when the application is granted 
the case of the pauper is not in my opinion decided within 
the meaning of section 115 of the new Code of Civil Procedure. 
Following, therefore, the rulings in I. L. B . ,  4  AIL, p. 91 and in 
W. N., 1882, p. 69, I  would give eSect to the preliminary 
objection and dismiss the application.

Chamier, J.— I agree. Under the present Code of Civil 
Procedure it seems to be quite clear that the “  case”  must have 
been decided before the High Court can interfere in revision, I

(1) Weekly Hotos, 1893, ;p. 218.
(2) O iyil Beyision No. 24 of 1910» decided

on the 24th of May, 1910,
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am. not prepared to subscribe fco the Yiew that no proceeding eau. 
be a oase ”  uuiess ib terminates in a decree. But giving the 
word “ case the widest meaning that was given to that word 
in section 622 of the Code o f 18S2, I  am uaable to hold that the 
order againsb which this application for revision Is presented 
decided any “ case. ”  It  appears to me that there is a clear 
distinction between the case of an application for permission to 
sue or appeal in formd pauperis being dismissed or rejected and 
the case in. which a similar application is allowed. In  the former 
it may be said that the case had been decided, while in. the 
latter the order appears to be merely interlocutory.

B y  th e  C o u r t .— The application is re jected  with costs.
AppliGation rejected.

1910

APPELLATE CIVIL.

B e f o r e  S i r  John S t a n le y ,  K n ig h t, C h i e f  J u s tie e ,  and Mu'. J u stic e  G fiffim .

BA.TUL KUNWAR {DBMraA.Ha!) y. MUNHI LA.Ii (JPiiA.iNiiFE'}.®
C ode o f  O im l P fo c e im 'e  {I'StSi), s e c tio n  43 — F o r iio u  o f  o la im — Iniention aZ  omfe-* 

s io n -^ C iv i l  P r o c e d u r e  O o ie  (1908), o;-t?er I I ,  r u le  2 (2).
G, wiio was tlis tenant of a holding, died, loaviag a mothor and a daughter, 

both of tha same name. The plaintiff suad the mofaher, as repraSQnting G-, for 
arrears of rant for 1313 Fasli aad obtained an ex  p a rte  decioa. In respect of tha 
year I3l4 ho sued tha daughtoc and obtainad a deoeao. Tha decraa in raspooti of 
1313 was sat aside and at the rah0aring fcho daughbr was mads a party. It was 
found that at tha time tha plaintiff brought tho suit in reap eot of 1314 he was 
not aware that tha daughtec was tha tenant in 1313. S ’eld  that the plalntifi 
having no knowledge, -whan ho hcoughfe his suif; in respaob of 1314, that tho 
daughter was the tenant iu 1313, could not ba said to havo omitted to sue in 
respect of that year, and tha suit for 1314 was not barred by the provisions of 
section i3 of the Oodo of Oivil Prdoaduco (1832). A im n a l  B i M  v. I m i a d  

S m a i n  (1} referred to.
T h e  facts o f  the case w ere as fo l lo w s : —
One Gokul Singh, an agricultaral tenant, died leaving him 

surviving his mother and a daughter, both o f the name of Batiul 
Kunwar. They continued to reside oa the holding o f  Gokul 
Singh. On the 17th o f  July, 1906, the plaintiff sued the mother 
for the rent of the year 1313 F . and obtained an ex parte decree

' Appeal No. 1 of 1910 und r̂ section 10 of the Letters Patent, 

(i) {1888} L. B., 15 Xi A „  106; I  L. Calc, 800,
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