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REVISIONATL CIVIL.

Bafore My. Justice Karamat Husain and My, Justice Chamier,
MUHAMMAD AYAB (Aprrmioant) o, MUHAMMAD MAHMUD 4xD OTHURS
(OrPOYITE PARTIES.)®
Oivil Procedurs Code (1908), section 115—Opdep granting en application for

leave to sue in formi pauperis—Revision,

Hsld that no application in revision will lie fo the High Court from an
order granting en application for leave to sue in formd pauperie. Hapsaran
Singh v. Muhammoed Raza (1) and Blulneshri Dat v, Bidiadis (2) followed,
Faiz Mubammnad Rhaen V. dziz-un-nissa (3), Musammat Changia ¥, Joti Prasad
(4), Ghulam Bhabbir v, Dwarka Prosad (5) and Debi Doz v, Bjae Husain (6)
referred to.

Ax application for leave to file a suit in formd pauperis was
made to the Subordinate Judge of Allahabad and was granted
by him. The defendant applied to the High Court in revision,
praying that the Subordinate Judge's order might be seb aside
upon the ground that there was no valid presentation of the
application for leave to sue in formd pauperis and that the court
below was therefore bound to have rejected it. Ab the hearing
a preliminary objection was taken by the plaintiffs to the effect
that the Subordinate Judge’s order, being an interlocutory order,
was not open to revision.

Babu Jogindro Noth Chawdhri (with him the Hon’ble Pandit
Moti Lal Nehrw and Babu Sutyae Chandre Mukerji), for the
applieant.

Dr. Satish Chandra Banerjs (with him Maulvi Muhammad
Ishaq), for the opposite party.

Karamar HusawN, J.—This was an application to revise
an order passed by the learned Subordinate Judge of Allahabad
granting an application to sue in formd pauperis and the vourt
below was bound to reject if. At the hearing of this revision
a preliminary objeetion is taken that inssmuch as the order is
an interlocutory order, it canmot be revised. In sopport of
thig contention reliance is placed on Harsaran Singh v. Muham-

mad Raze (1) and on Bhulneshri Dat v. Bidiadis (2). In the
) * Oivil Revision No. 101 of 1509,
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latter case StrataET and OLDFIELD, JJ., following the rulings of
this Court, held that they “could not interfere in revision with
the Subordinate Judge’s order refusing the application of the
petitioners to sue in formd pauperis’” The learned advocate
for the applicant relies on Faiz Muhammad Khan v. Aziz-un-
nisso (1), in whicha single Judge of this Court came to the conclu-
sion that a revision of an order rejecting an application fo sue
wn formd pauperis would lie to this Court. This case was
followed by Banerdz, J., in Musammat Changia v. Joti Prasad
(2), in which an application for revision of an order of the
Distriet Judge rejecting an application in formd pauperis was
allowed. The learned advocate for the applicant also relies on
Ghulam Shebbir v. Dwarka Prased (3), which lays down that
the High Court could interfere in revision under section 622 of
Act XIV of 1882, although it was possible that the matters
complained of might be ground for a separate suit, and also on
Debi Das v. Ejaz Husain (4), which lays down that the
revisional powers of the High Court will not invariably be
confined to mattera in respect of which no other remedy is open
to the party aggrieved. Having regard to the course of decisions
of this Court I am of opinion that the preliminary ohjection
taken by the learned advocate must prevail. A distinction,
however, is to be drawn between the cases in which an appli-
cation 4n formd pauperis is rejected and cases in which it is
granted. When it isjrejected the © case”” of the applicant comes
to an end and is to be governed by the rulings in Weekly Notes,
1893, page 218 and in Civil Revision No. 24 of 1910, decided
on the 24th of May, 1910. But when the application is granted
the “ case” of the pauperis not in my opinion decided within
the meaning of section 115 of the new Code of Civil Procedure.
Following, therefore, the rulings in L L. R., 4 AlL, p, 91 and in
W. N., 1882, p. 69, I would give effect to the preliminary
objection and dismise the application.

CraMier, J.—I agree. Under the present Code of Civil
Procedure it seems to be quite clear that the  case’® must have
been decided before the High Court can interfere in revision, I

(1) Woekly Notos, 1893, 7. 218, (8) (1895) I L.R.,, 18 All, 168,
(2} Givil Revision No. 24 of 1910, deoided  (4) (1905) I, I, R, 38 AlL, 72,
on the 24th of May, 1910, :
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am 1ot prepared to subscribe to the view that no proceeding ecan
be 2 “ case ”” unless it terminates in a decree. Bub giving the
word “case” the widest meaning that was given to that word
in section 622 of the Code of 1332, I am unable to hold that the
order against which this application for revision is presented
decided any “case.” It appears to me that thereis a elear
distincion between the case of an application for permission to
sue or appeal in formd pauperis being dismissed or rejected and
the ease in which a similar application is allowed. In the former
it may be saild that the case had been decided, while in the
latter the order appears to be merely interlocutory.
By taw Court.—The application is rejected with costs.
Application rejected.

APPELLATE CIVIL.

Before Sir Jokn Stanley, Knight, Chief Justioe, and Mr. Justice Griffin,

" BATUL KUNWAR (Dzroxoane) ». MUNNI LA { PLAYNTIFF).*

Code of Civil Procedure (1832), sectiown 43 —Poriion of claim—Intentional omiss
sion=~Civil Procedure Code {1908), order II, rule 2 (2).

G, who was the fenant of a holding, died, leaving a mothor and a daughter,
both of the same name. The plaintiff sued the mother, ag representing G, for
arrears of rent for 1313 Fasli and obtained an er parie decrea, In respect of the
year 1814 hosuod the daughter and obtained a deores, The decrea in respeot of
1313 was sob aside and ab tho rehearing tho daughter was mads a party, It was
found that at tha tims the plainbiff brought the suit in respeot of 1314 he was
not aware that the daughter was the tonant in 1313, Held that the plaintiff
having no knowledgs, when he broughk his suili in respeat of 1314, that the
daughter wag the tenant in 1313, could nob be said o have omitted fo sue in
respect of that year, and the suib for 1314 was not barved by the provisions of
section 43 of the Code of Civil Prdcoluro {(1.882).  Amanet Bidi v. Imded
Husain {1} roferred to. .

TaE facts of the case were as follows:—

One Gokul Singh, an agrienltaral tenant, died leaving him
surviving his mother and a daughter, both of the name of Batul
Runwar. They continued to reside on the holding of Gokul
Singh. On the 17th of July, 1908, the plaintiff sued the mother

for the rent of the year 1813 F. and obtained an ez parte decree

* Appeal No, 1 of 1910 under section 10 of the Lietiters Patent,
(1) {1888) L, B., 15 &, 4,, 106; L. L. B,, 15 Calc, 500.
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