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BOHRA THAKUR DAS 4ND orHERS (Prammers), v. COLLECTOR OF
ALIGARH Axp oTHRERS (DEFENDANTS),
and another appeal consalidated.
[On appeal from the High Court of Judicature at Allahabad,]
MortgagemRedemption—Act No, IV o f 1882 (Transfer of Property Act), section

72 —Purchase by morigagee of poréion of morigaged properiy—Right of

mortgagee fo put whole burden o f mortgage dabt on remainder— Bnhancement

of revente assegsed on morfgaged properly whoss mortgagor makes himsely

liabls for it and morigagee pays it ta protect property.

In 1868 a village named Xachaura was mortgaged to the predecessors of the
respondent {defendant) ; and in 1870 the same morfgagor mortgaged 11 biswas
of Kachaura and 6 biswas of another village called Agrana to the same mortgagoe,
Under the terms of the later mortgage the mortgagee was to have possession of
the mortgaged properties, realize the rents and profits, and pay therewith the
Glovernment revennue whioh was separately assessed on the two shares ; out of the
balance he was to retain the interest of the loan, and pay the mortgagor a yearly
sum as malikana. As a fresh setilement was in progress the mortgage further
provided that «if at the recent settlement the Government revenue is enhanced
or decreased to soume extent I (the mortgagor) shall be entitled to and liable for it,
and the mortgagee shall have nothing o do with it,”” Therovenue on the twa
properties was enhanced, on Kachaura by Rs. 895, and on Agrana by Rs, 489,
In 1873 the equiby of redemption in Agrana was purchased by the prodecessor of
the appellants (plaintifis) who afterwards sued and obfained a decrse ior the
apportionment of the malikana due in respect of his share of Agrana which
amount they subsequently received annually less the enhanced amount of the
QGovernment revenue assessed on it. In 1878 the mortgagee purchased tho whole
of Kachaura in execufion of a decree obtained by him on the mortgage of 1868,
but he only obtained possession of an 11 biswas share of it. The mortgages had .
from the date of the enhancoment up o the time of his purchase paid the en-
hanced revenue assessed on Kaohaura for which the morigagor had mades himself
lisble on the terms of the mortgage. In a sult by the appellants to redeem their
6 biswas share of Agrana on payment of a proportionate amount of the mortgage
money, and for surplus profits if any.

Held by the Judicial Committee (affirming the decree of the High Court)
that Agrana was liable for the whole mortgage debt, and the appellants could not
thesefore redeem on payment of only & proportionate amount,

Hyld also (reversing the decree of the High Court) thab in caloulating the
amount o be paid on redemption the mortgagea was not entitled to tack on to
the morbgage debt the amount he had paid for the enhanced revenue on
Kachaura, The mortgagee was, on the terms of tho mortgage, liable to pay the
Government revenue, The clause as to the enhanced revenue could not be cons-
trued as meaning that the mortgagor agreed to pay every year geparately the
enhanced revenue, nor did it alter the liability of the mortgagee %o meeb the

demand for the Government revenue, In the oase of Agrans he had protected
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himself by deducting the enhanced revenus from the malikana ; but he had
omitted to do so in the case of Kachaura, and gould not now be allowed to throw
the burden of his laches on Agrana, It was not the morigagor who was secking
to redeam the property, and any equity that might have heen invoked against
him, did not, in their Lordships’ opinion, arise as against the apypellants,

Appeals43 and 44 (two appeals consolidated) from judgements
and deerees (10th April, 1808) of the High Court at Allahabad
in second appeals 255 and 298 of 1904, in the former of which
second appeals the High Court upheld a deeree of the District
Judge of Aligarh, and in the latter varied a decree of the same
Court.

The suit oub of which these appeals arose was one for redemp-
tion of a mortgage, in which the Courts balow differed as to the
amount of redemption money payable by the plaintiff: and the
main question for determination in the present appeals related to
the amount so payable under the law and the terms of the mortgage
in suit.

The facts are fully stated in the report of the hearing of the
case in the High Court, which will be found in I, L. R,, 28 AllL,
593 : they are also given in the judgement of their Lordships of the
Judicial Committee.

The mortgaged property consisted of two villages, Kachaura
and Agrana. On 21st December, 1868, one Gardiner mortgaged
the whole of Kachaura to Nand Kishore (she predecessor in title
of the defendants now represented by the Collector of Aligarh)
and one Dwarka Das. On January bth, 1870, Gardner again
mortgaged 11 biswas of Kachaura together with § biswas of Agrana
to Nand Kishore, The later mortgage contained a condition that
if the Government revenue were enhanced the mortgagor would be
liable for the amount of the enhancement., It was enhanced, and
on failure of the mortgagor to pay, the defendant mortgagee paid
it to protect the propersy from sale. The mortgagee obtained a
decree vn the mortgage of 1868, and under that decree the whole
of Kachaura was sold on 20th June, 1878, and was purchased by
Nand Kishore himself (the mortgagee) and the widow of Dwarka
Das. The plaintiffs acquired the equity of redemption of 5%
bigswas in Agrana, and brought the suit out of which the present
appeals arose for redemption on piyment of a proportionate amonnt

of the mortgage money.
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Of the issues raised thoge now material were=

“l, Was the whole of the mortgage debt chargeable on
Agrana only? Was the unity of the mortgnge split up by the sale
of the 20th June, 18787 Isnot the plaintiff entiiled to redeem
only a part of the mortgaged property ?

“2, Wasany and what sum payable to the defendants on
aecount of enhanced revenue ?

“9, What is the entire amount to be paid for the purpose of
obtaining redemption 77

The Subordinate Judge recorded that the phlntlﬁ"‘ wers
willing to redeem the whole 6 biswas of Agrana, and on the
18t issue he found on the facts that the whole debt had to be
accounied for as if the village Agrana alone had originally been
mortgaged, and that upon it the whcle mortgage debt was charge-
able. Withregard to the 2nd issue he decided that the defen-
dants were entitled to the enhanced revenue of Agrana only,
and not o the enhanced revenue of Kachawra: and on 23rd
December, 1902, with referenee 6> the 9th issue be decreed that
Rs. 7,585.12-1 was the amount to be paid by the plaintiffs to the
defendants for redemption and thatb on receipt of that sum the
defendants should reconvey the property to the plaintiffs free of
encumbrances.

Both parties appealed to the District Judge, who, on 2nd
January, 1904, disposed of the appeals in two separate judgements.
With regard to the defendanss’ appeal he held that the plaintiffs
were not liable to pay the increased amount of Government
revenue assessed and paid by the defendants in respect of the
village Kachaura.

On the plaintiffs’ appeal the District Judge modified the decree
of the Subordinate Judge in regard to certain items of account, -
but on the question whether the plaintiffs could redeem the 8
biswas of Agrana by paying only a proportional part of the debt,
he agreed with the Subordinate Judge in holding that, the Kach-
aura property being no eecurity at all for the mortgage debt, the
Apgrana property was liable for the whole debt, and could not be
redeemed without payment of the whole. The result of the two
appeals to the District Judge was that the amount decreed by the
Subordinate Judge was reduced to Rs, 6,870-11-8.
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Each party preferred an appeal to the High Court, which were
decided by a divisional Bench of that coart (S8ir Grorer KNOX,
Acting C, J.,and AIRMAN, J.). The plaintiffs’ appeal was num-
bered 265, and that of the defendant 298 of 1904

On the plaintiffs’ appeal the High Court was of opinion that
the view taken by the lower courts was right and dismissed the
appeal. On the defendant’s appeal after a remand to the District
Judge to inquire ¢ whab was the increased amount of Government
revenue between the years 1873 and 1878 which the mortgagee
paid on behalf of the mortgagor on account of the village Kach-
aura ” the High Court held that the defendants were entitled to
the amount of Rs, 895-15-9 which they had paid for each of the
years from 1873 to 1878 inclusive, with 12 per cent. interest on
each payment. To that extent they varied the judgement of the
District Judge, and as to the rest of the appeal they dismissed it.
The High Court judgements are reported at pages 595 to 599 of
1. L. R, 28 Al

On. these appeals,

De@ruyiher, K.C,, and B. Dube for the appellants contended
that the mortgagee was not empowered to pay the emhanced
amount of Government revenue in face of a distinst agreement to
the contrary embodied in the deed of mortgage, and he was not
now entitled to tack the enhanced amount of revenne so paid for
Kachaura to the prineipal debt and to realize the same from the

other mortgaged property which the High Court had wrongly.

held could be done. Reference was made to the Transfer of Pro-
perty Aet (IV of 1882), seetions 72 and 76, and to the cases upon
which the High Court had relied—ZKumaya Naik v. Devapa
Rudra Naik (1) and Girdhar Lab v. Bhola Nath (2), which, it
was contended, were distinguished from the present case, on the
ground that here the payment by the mortgagee of the enhanced
revenue did not ecreate a lien on the property, though it might
be recoverable from the mortgagor in an action for breach of
covenant ; but the question of there being & personal covenant by
the mortgagor to repay such amounts did not arise in the present
case as the appellants were not the mortgagors, but merely pur~
chasers, The sums paid were payments which the mortgagee was

(1) (1896) L T, B, 23 Bom., 440.  (2) (1888) I L. B,, 10 AN, 611,
81
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bound to make. On the terms of the mortgage deed the mort-
gagee was not enticled to any interest on the enhanced amount of
Government revenue, and in any case interest at 12 per cent. per
anpum should not have been allowed. It was also contended that
a portion of the mortgaged property having been purchased by the
mortgagee himself the appellants were entitled to redeem the
remainder (i.e. Agrana) on payment of a proportionate amount of
the morfgage money.

Hoss and A, M, Dunmne for the respondent, the Collector of
Aligarh, contended that it had been rightly held by the High Cout
that the appellants were not entitled to redeem the 6 biswas of
Agrana on payment of only a proportionate amount of the mors-
gage money ; that undsr the circumsiances of the case the burden

‘of the second mortgage fell entirely upon Agrana; and that the

respondents were entitled to get from the appellanfs the enhanced
Government revenue assessed on Kachaura for the years 1878 to

. 1878 with interest thereon ab 12 per cent. per annum. The eages

cited by the High Court were in poinf and should be followed
in prineiple. The mortgagor did not, as he covenanted to do,
pay the enhanced revenue, and consequently the mortgagee had
himself to pay it to save the morfgaged property from being sold
for arrears of revenue, and it should be credibed to him in caleulat-
ing the amount due on redemption.

DeGrugyther, K.C., replied, citing @irdhar Lal v. Bhola
Nath (1), where it was said that though themortgage was executed
before the Transferof Property Act came into force, yet section
72 of that Act was only a reproduction of the old law previous to
that Act, and referring tosection 90of the Indian Trusts Act
(IT of 1882); section 69 of the Contract Act (IX of 1872) and
Kiny Rom Duas v. Mozafer Hosain Shaha (2).

1910 July 25th:—The judgement of their Lordships was
delivered by Mr, AMEER ALI:—

These two appeals, which have been comsolidated by an
Order of His Majesty in Council, avise out of a suit for redemp-
tion brought by the appellants in the Court of the Subordinate
Judge of Aligarh in the United Proyinces, -

(1) (1888) I, L. B, 10 AlL, G11 (614).  (2) (1887) T. L. R, 14 Calo, 809
(d25), _
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The property ia suit, a 6-biswa share of mauza Agrana,

was, with an 11-biswa share of manza Kachaura, mortgaged in

January, 1870, by a Mr, William Y. Gardiner to one Bakhshi
Nand Kishore, since deceased, for a sum of Ra, 5,000. Under
the terms of the morigage the mortgagee was to have possession
of the mortgaged properties, realize the rents and profits and
pay therewith the Government revenue which was separately
assessed on the two shares, Out of the balance he was to retain
Rs. 600 for the interest on the loan and pay the mortgagor a
yearly sum of Rs. 2,400 as malikane or proprietor’s allowance.
In view of settlement proceedings in progress ab the time, the
deed further provided that “if at the recent settlement the
Government revenns, which is paid at present, is enhanced or
decreased to some extent, I [meaning the mortgagor] shall be
entitled and liable forit, and the mortgagee shall have nothing
to do with it.”’

As a matber of fact, the revenue respectively assessed on the
two properties was enhanced, in the case of Kachaura by Rs.
895 ; in that of Agrana by Rs. 469,

On 20th December, 1873, the equity of redemption in
Agrana was acquired by the predecessor in title of the appellants,
who afterwards sued and obtained a decres for the apportion-
men$ of the malikana due in respect of the 6-biswa share of
Agrana.  Admittedly, the plaintiffs appellants have since
received from Nand Kishore or his representatives the malikana
for Agrang less the enhanced amount of the Government revenne
assessed on it.

William Gardiner appears to have executed in 1868 a simple
mortgage of Kachaura in favour of Nand Kishore and another,
who in 1878 purchased the property in execution of a decree
on their mortgage, They obtained possession, however, of only
an 11-biswa share under a decres of the Court.

In the present suit the appellants seek to redeem Agrana
upon payment of & proportionate share of the Rs. 5,000 ; their
contention being that a3 Nand Kishore purchased one of the
properties on which the mortgage debt was secured, it was pro
tamto eatisfied, snd Agrana was only liable for the share legitix
mately chargeable on it. As Kacbaura was sold aud purchased
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by Nand Kishore in execution and part satisfaction of a -decres
obtained on the prior mortgage of 1863, the courts in India
properly overruled the appellant’s contention which has not

, .
Coszzcrorow  been. pressed before this Board,

ALYGARE,

Agrana, therefore, is now liable for the entirety of the mort-
gage debt. But the defendant, the Collector of Aligarh, repre-
senting the estate of Nand Kishore, among other pleas, urged
that the mortgagee had from the date of the enhancement up to
the time of his purchase paid the additional revenue assessed on
Kachaura for which the mortgagor had made himself liable, and
he was consequently entitled to tack on to the mortgage debt
the amounts so paid, with interest from 1873 to 1878.

This claim was disallowed by the court of first instance
whose judgement was affirmed by the District Court. In seecond
appeal by the defendant the High Court of Allahabad has taken
a different view. It has held upon the construction of the clauge
in the mortgage bond relating to the liability of the mortgagor
in cace of enhancement of Government revenue that, as the
mortgagor did not fulfil his promise to pay the enbancement,
and that consequently the mortgagee bad himself to pay the
enhancement to save the property from being proceeded against
for arrears of Government revenue, the defendants were entitied
to the amount of Rs. 895-15-0, which they paid from 1873 to
1378 inclusive, with interest, The accounts taken on this hasis
have swelled the amount payable by the appellants in order to re-
deem Agrana to over Ra. 30,000. '

Their Lordships regret they cannot concur with the leirned
Judges of the High Court either in the construction of the clause
under reference or in the view they have expressed regarding the
lLiability for the payment of the enhanced amount of the assegs-
ment on Kachaura. The mortgage bond provided that the mort-
gagee should, like the mortgagor, remain in possession of the mort-
gaged properties during the term of the mortgage, and “ pay the
Government revenue of his own authority”’ He had thus under-
taken the duty of meeting the Government demand. The pro-
vision was as much for his own safety as that of the mortgagor.
The condition as to mutation of names may he aken to have beea
duly carried out and his name placed on the Collector’s Register
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as morbgagee in possession. The demand for payment of Govern-
ment revenue would in the ordinary course be made upon him.

The malikane had been fixed on the basis of the existing
_revenue on the two properties; but as settlement proceedings
were pending which involved a possibility of a modification in
the assessment, the parties provided that in ease of reduction the
mortgagor should have the benefit, whilst in case of enhancement
the liability should be his. In other words, if the assessment was
lowered, he wonld receive more by way of malikana, whilst if
it was enhanced he would be entitled to less,

Their Lordships do not understand that the mortgagor by
the clause under reference, agreed to pay year by year separately
the enhanced amount to meet the Government demand, or that
the clause in any way altered the liability of the mortgagee in
possession to pay the Government revenue assessed on the mork-
gaged properties, The conduct of the mortgagee in respect of
Agrana may be taken as affording some indication of the meaning
the parties attached to the clause. After the decree for the
apportionment of the malikane in respect of Agrana, he
invariably deducted the additional amount of the assessment from
the sum payable to the appellanbts. Instead of taking the same
course with regard to Kachaura, he appears to have paid to the
mortgagor the whole malikena le s the share payable for Agrana.

In their Lordships’ judgement the principle on which the
learned Judges of the High Court bave based their view of the
rights of the parties is not applicable to the eircumstances of the
present case. It was the plain duty of the mortgagee to pay the
Government revenue for both properties; in one eace he took
care to protect himself by deducting the enhanced revenue from
the malikona ; in the other he omitted to do so. Whatever the
reason, he cannot be allowed now to throw the burden of his own
laches on. Agrana. In the present suit if is nof the mortgagor
who is seeking to redsem the property ; and it seems to their
Lordships that any equity that might have been invoked agmnst
him does not arise ag against the plaintiffs.

On the whole their Lordships are of opinion that the decree
of the High Court, dated the 10th April, 1906, in second appeal
265 of 1904, should be affirmed, and the decree of the High Court
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1910 of even dete in socond appeal 298 of 1904, should be discharged,
and in Heu thereof it should be ordered that the accounts between
Tnﬁ%?h\s the parties should he taken on the lines laid down by the
Goringron oy Districh Judge in partial modification of the order of the court
ALIGARE,  of first instance. And their Lordships will humbly advise His

Majesty accordingly.
Their Lordships think that, in the circumstances, the parties
should bear their respective costs before this Board and in the

High Court.

Appeal 43 dismissed.
Appeal 44 allowed.
Solicitors for the appellant :—Barrow, Rogers and Newill,
Solicitor for the respondent—The Collector of Aligarh :—
The Solicitor, India Office.
J. V. W.
1910, REVISIONAL CRIMINATL.

May 25.

Bafors Mr. Justice KEaramat Husain and My, Justice Obamier,
EMPEROR v. BALDEQ PRASAD,*

Act (Local) No. 1071900, ( United Provinces Municipalities det), section
147 e Municipal Roard—Jurisdiction—Prosecution in respect of matter
concerning whick a otvil suit was pending.

The plaintiff to a sutt against a Muunicipal Board was permitted by the court
to erect certain structures as specified in the dearce of the court. Subsequently
& dispube arose as to, whether the structures which the plaintiff had erected were
within or in excess of the powars given to him by the decres, and the Court
decided, and the Board did nob contest its decision, that the plaintiff had exceeded
his rights under the decree, and that some portion of the said structures must ho
demolished, The Board meanwhile took action against the plaintifi under

-seation 147 of the United Provinees Municipalities Act, 1900, Held that it was
net open to the Board to prosecute the plaintiffi in respect of the structures,
pending the decision of the Civil Court and fio continue the prosecution atter its
deoigion,

TrE facts of this case were as follows : —

One Baldeo Prasad brought a suit against the Etawah Muni-
cipality, and in the appellate court a decree was given under
which the Municipal Board had to malke certain constructions,
and in default of their doing so, the applicant was to make them
end recover the cost from the Board. The Board failed to

p—
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* Criminal Reference Na, 186 of 1910,



